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THE CRIMINAL CODE ACT, 1899. 

(63 Vic. No. 9.) 

AS AMENDED BY 

The Criminal Code Correction of Errors Act of 1900 (64 Vic. No. 7). 
The Statute Law Revision Act of 1908 (8 Edw. VII. No. 18). 

The Criminal Code Amendment Act of 1913 (4 Geo. V. No. 23). 

The Criminal Code Amendment Act of 1913 (No. 2) (4 Geo. V. No. 25). 
The Criminal Code Amendment Act of 1914 (5 Geo. V. No. 22). 

The Criminal Code Amendment Act of 1922 (13 Geo. V. No. 2). 

The Criminal Code Amendment Act of 1922 (No. 2) (13 Geo. V. 
No. 26). 

The State Children Acts Amendment Act of 1928 (19 Geo. V. No. 19). 
The Art Union Regulation Act of 1930 (21 Geo. V. No. 11). 

The Criminal Code (Prohibition of Secret Commissions) and Further 
Amendment Act of 1931 (22 Geo. V. No. 40). 

The Industrial Conciliation and Arbitration Act of 1932 (23 Geo. V. 
No. 36). 

The Dairy Produce Acts and Other Acts Amendment Act of 1934 
(25 Geo. V. No. 11). 

An Act to Establish a Code of Criminal Law. 

[Assented to 28th November, 1899.J 

Preamble.—Whereas it is desirable to Declare, Consolidate, and 
Amend the Criminal Law: 

Be it enacted and declared by the Queen’s Most Excellent Majesty, 
by and with the advice and consent of the Legislative Council and Legis¬ 
lative Assembly of Queensland in Parliament assembled, and by the 
authority of the same, as follows:— 

1. Short title.—This Act may be cited as “The Criminal Code Act , 
1899.” 

2. Establishment of Code. [Schedule I.]—On and from the first 
day of January, one thousand nine hundred and one, the provisions 
contained in the Code of Criminal Law set forth in the First Schedule 
to this Act, and hereinafter called ‘'the Code,” shall be the law of 
Queensland with respect to the several matters therein dealt with. 

The said Code may be cited as “The Criminal Code.” 


For the principles of construction peculiar to codifying statutes, see Bank 
of 'England v. Vagliano Brothers, [1891] A.C. 107, per Lord Halsbury L.C., at 
p. 120, and per Lord Herschell, at pp. 144, 145; Bobinson v. Canadian Pacific 
Bailway Co., [1892] A.C. 481, at p. 487, where the Judicial Committee said: 
“ The language used by Lord Herschell in Bank of England v . Vagliano Brothers, 
■with reference to the Bills of Exchange Act, 1882 (45 and 46 Tict. c. 61) has 
equal application to the Code of Lower Canada: ‘The purpose of such a statute 
surely was that on any point specifically dealt with by it, the law should be 
ascertained by interpreting the language used instead of, as before, by roaming 
over a vast number of authorities. 7 Their Lordships do not doubt that, as the 
noble and learned Lord in the same case indicates, resort must be had to the 
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pre-existing law in all instances where the Code contains provisions of doubtful 
import, or uses language which had previously acquired a technical meaning. 
But an appeal to earlier law and decisions for the purpose of interpreting a 
statutory Code can only be justified upon some such special ground.'’ But see 
per Palles C.B. in IFallis v. Bussell, [1902] 2 I.R. 585, at pp. 590, 591. The 
principles enunciated above were applied in Brennan v. B. (1936) 55 G.L.E. 
253, at p. 263, and with respect to the New Zealand Criminal Code in B. v. 
Save (1910), 29 N.Z.L.R. 641. See also per Stout C.J. in B. v. Cox, [19231 
N.Z.L.B. 596, at p. 598. In Wren v. Holt, [1903] 1 K.B. 610, at pp. 613-614, 
"Vaughan Williams L.J. used these words: “The difficulty arises w hi c h must 
always exist when an attempt is made to enact an exhaustive Code of any 
branch of our law. However able the codifier may be, when the Code comes 
to be applied to some of the innumerable cases that must arise, there is found 
every now and then some case which it is impossible to suppose was in faet 
intended to be governed by the Code. At the same time the Code purports to 
be exhaustive, and, therefore, it is necessary to try to treat every ease as 
falling within it". In this connection it is interesting to note the following 
passage in the Report of the Commissioners appointed in England in 1878 to 
report on a draft criminal code which had recently been prepared: “It must be 
observed that codification merely means the reduction to the existing law to an 
orderly written system freed from the needless technicalities, obscurities, and 
other defects, which the experience of its administration has disclosed.” 

It should bo noted however that this section makes the Code law only 
4 ‘ with respect to the soveral matters therein dealt with”. Cf. also s. 3, proviso 
(4), post. That the common law relating to offences punishable on indictment 
lias boon completely superseded is shown by s. 5 of this Act, post. 

The use of the word “declared” in the enacting words of this Act is 
worthy of note. Its employment is not however an indication that the Code is 
to bo. regarded as re-cnacting the pre-existing law without modification, since the 
use of the word to introduce now rules of law is neither incorrect nor uncommon. 
See Harding v. Commissioner of Stamps for Queensland, [1898] A.C. 769, at 
p. 775; 9 Q.L.J. 134, at p. 139. See also the Preamble, where it is recited that 
it is desirable “to amend” the criminal law, and the Preliminary Note, ante. 

By-laws which are in conflict with provisions of The Criminal Code are 
invalid. See Burrowes v. Balderston (1934), 28 Q.J.P.B. 79. 

3. Repeal. —On and from the coming into operation of the Code— 

(1) [Schedule II.] —The several Statutes of the Realm men¬ 
tioned in the Second Schedule to this Act shall be repealed 
so far as they are in force in Queensland to -the extent in 
the said Schedule indicated; 

(2) [Schedule III.] —The several Statutes of New South Wales 
and Queensland mentioned in the Third Schedule to this Act 
shall be repealed to the extent in the said Schedule indicated; 

(3) [Schedule IV.]— The several Statutes of New South Wales 
and Queensland mentioned in the Fourth Schedule to this 
Act shall be amended in the manner in the said Schedule 
indicated, and shall he read and construed as being so 
amended accordingly. 

Saving.— Provided as follows: — 

(1) The repeal of any Statute or part of a Statute set forth in the 
said Schedules shall not affect the construction of any other 
Statute, or of any other part of the same Statute, whether 
as regards the past or the future: 

(2) When any enactment not mentioned in the said Schedules has 
been repealed, confirmed, revived, or perpetuated, by any 
enactment hereby repealed, such repeal, confirmation, re¬ 
vivor, or perpetuation, shall not be affected by the repeal 
effected by this Act: 
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(3) This Act shall not affect the validity, invalidity, effect, or 
consequences, of anything already done or suffered, or any 
existing status or capacity, or any right, title, obligation, or 
liability, civil or criminal, already acquired, accrued, or 
incurred, or any remedy or proceeding in respect thereof, or 
any release or discharge of or from any debt, penalty, obli¬ 
gation, liability, claim, or demand, or any indemnity, or the 
proof of any past act or thing; and any action, prosecution, 
or other proceeding, begun before the coming into operation 
of the Code, may, subject to the provisions of the Code, be 
continued as if this Act had not been passed; and any action, 
prosecution, or other proceeding, in respect of anything done 
or omitted to be done before the coming into operation of the 
Code, may, subject to the provisions of the Code, be brought, 
taken, and prosecuted, in the same manner as if this Act had 
not been passed: 

(4) This Act shall not, except as expressly therein declared, affect 
any principle or rule of law or equity, or established juris¬ 
diction, or form or course of pleading, practice, or procedure, 
notwithstanding that the same respectively may have been 
in any manner affirmed, recognised or derived, by, in, or 
from, any enactment hereby repealed: 

(5) This Act shall not revive or restore any jurisdiction, duty, 
liability, right, title, privilege, restriction, exemption, usage, 
practice, procedure, form of punishment, or other matter or 
thing, not now existing or in force. 

Statutes of the Realm originally became law in the territory of Queensland 
by virtue of settlement of the British colony of New South Wales (Halsbury ? s 
Laws of England (2nd ed.), Vol. 11, p. 243), and subsequently by operation of 
The Australian Courts Act, 1828, s. 24 (Imperial) (title Constitution), the 
Supreme Court Act of 1867, s. 20 (title Supreme Court), and the Constitution 
Act of 1867, s. 33 (title Constitution). New South Wales statutes were 
continued in force upon the separation of Queensland by the lastmentioned 
provision. 

As to the effect of repeals, see the Acts Shortening Act of 1867, s. 2, and 
notes thereto, title Acts; E. v. Esplin (1907), 1 Q.J.P.B. 130. 


4. Construction of Statutes, Statutory Rules, and other instru¬ 
ments. —From and after the coming into operation of the Code, the 
following rules shall, unless the context otherwise indicates, apply with 
respect to the construction of Statutes, Statutory Rules, By-laws, and 
other instruments, that is to say,— 

(1) When in any Statute, Statutory Rule, By-law, or other instru¬ 
ment, public or private, the term “felony” is used, or refer¬ 
ence is made to an offence by the name of felony, it shall be 
taken that reference is intended to an offence which is a 
crime under the provisions of the Code: 

(2) When in any Statute, Statutory Rule, By-law, or other 
instrument, public or private, the term “murder” is used, 
it shall be taken that reference is intended to the crimes of 
wilful murder and murder and each of them: 

(3) When in any Statute, Statutory Rule, By-law, or other instru¬ 
ment, public or private, the term “larceny” is used, it shall 
be taken that reference is intended to the crime of stealing: 
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(4) "When in any Statute, Statutory Rule, By-law, or other instru¬ 
ment, public or private, reference is made to any offence by 
any specific name, it shall be intended that reference is 
intended to the offence which, under the provisions of the 
Code, is constituted by the act or omission that would 
heretofore have constituted the offence referred to : 

(5) "When in any Statute, Statutory Rule, By-law, or other instru¬ 
ment, public or private, reference is made to any of the 
statutory provisions hereby repealed, it shall be taken that 
reference is intended to the corresponding provisions or 
substituted provisions of the Code. 

For the distinction between crimes and other offences and as to the abolition 
of the division of crimes into folonies and misdemeanours, see ss. 3, 5 of the 
Code, post, and notes thereto. 

Wilful murder and murder are defined by ss. 301, 302 of the Code, post. 

Stealing is defined by s. 391 of the Code, post. With para. (5), cf. the Acts 
Shortening Act. of 1867, s. 2 (iv), and notes thereto, title Acts.' 

5. Provisions of Code exclusive with certain exceptions. —From 
and after the coming into operation of the Code, no person shall be liable 
to be tried or punished in Queensland as for an indictable offence except 
under the express provisions of the Code or some other Statute Law of 
Queensland, or under the express provisions of some Statute of the 
United Kingdom which is expressly applied to Queensland, or which is 
in force in all parte of Her Majesty’s Dominions not expressly excepted 
from its operation, or which authorises the trial and punishment in 
Queensland of offenders who have at places not in Queensland committed 
offences against the laws of the United Kingdom. 

Cf. the effect of s. 2, ante, and the repeal of certain Statutes of the Realm 
by s. 3 (1), ante . 

As to the effect of this provision cm common law offences, see Re 
Blomfeld (1913), 33 N.Z.L.R. 545; Nash v. Nash, [1924] N.Z.L.R. 495. The 
provision there considered was, however, different in important respects. 

Disobedience to statute law is punishable as a misdemeanour unless some 
other exclusive method of enforcement is provided. See s. 204 of th6 Code, post. 

As to offences under the Code which are also offences under Commonwealth 
Acts, see R. v. Thomson , [1913] St. R. QcL 246; [1913] Q.W.’N*. 54; 7 Q.J.P.R. 
154, noted to s. 398 of the Code, post ; R , v. McDonald (1906), 8 W.A.L.R. 149. 
With respect to the x>owers of the Commonwealth to enact criminal legislation, 
see R. v. Kidman (1915), 20 C.L.R. 425. 

6. Civil remedies.— When by the Code any act is declared to be 
lawful, no action can be brought in respect thereof. 

Saving. —Except as aforesaid, the provisions of this Act shall not 
affect any right of action which any person would have had against 
another if this Act had not been passed; nor shall the omission from the 
Code of any penal provision in respect of any act or omission which 
before the time of the coming into operation of the Code constituted an 
actionable wrong affect any right of action in respect thereof. 

Prosecution or conviction does not affect a civil remedy against the offender 
except where otherwise provided (s. 702 of the Code, post). 

By virtue of this section a civil action for assault will not lie where the act 
is justifiable under ss. 277, 278 of the Code, post, relating to defence of 
possession of land or premises (Lots v. Bulloch, [1912] St. E. Qd. 36; [1912J 
Q.W.N. 10), or under s. 2C9 of the Code, post, by reason of provocation ( White v. 
Connolly, [1927] St, R. Qd, 76; [1927] Q.W.N. 19). A practice constituting a 
breach of the duty imposed by s. 289 of the Code, post, with respect to dangerous 
things, was held incapable of affording a defence to an action for negligence 
(Hoffman v. Nielsen, [1928 j St. R. Qd. 364; 22 Q.J.P.E. 147). 
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7. Offender may be prosecuted under Code or other Statute.— 

When an offender is punishable under the provisions of the Code, and 
also under the provisions of some other Statute, he may be prosecuted 
and convicted under the provisions either of the Code or of such other 
Statute; so that he is not twice punished for the same offence. 

Cf. ss. 16, 17, 598 (3), (4) of the Code, post, and the Crimes Act 1914-1932, 
s. 11 (Commonwealth). 


8. Contempt of Court. —Nothing in this Act or in the Code shall 
affect the authority of Courts of Record to punish a person summarily 
for the offence commonly known as “Contempt of Court”; but so that 
a person cannot be so punished and also punished under the provisions 
of the Code for the same act or omission. 

See ss. 205, 621 of the Code, post. 

As to contempt of court by publication of matter likely to interfere with a 
fair trial,'see B. v. McKay, 119271 St. R. Qd. 230; [1927] Q.W.N. 40; 
21 Q.J.P.It. 99; Packer v. Peacock (1912), 13 C.L.R. 577; Ti. v. White, |1925J 
St.. R. Qd. 85; [1925] Q.W.N. 11; 19 Q.J.P.R. 20. 

Generally with respect to contempt of court, soe Halsbury’s Laws of 
England (2nd od.), Vol. 7, title Contempt of Court. 


[9. Rep. ly The Statute Law Revision Act of 1908, s. 2, title Acts.] 

10. General Rules. —-At any time after the passing of this Act the 
Judges of the Supreme Court may make General Rules, to take effect 
on the coming into operation of the Code, with respect to the several 
matters specified in the Code as matters with respect to which they may 
make General Rules. 

See also s. 707 of the Code, post; Acts Shortening Act of 1867, s. 10, title 
Acts. 

The Criminal Practice Rules of 1900 were promulgated on October 10, 1900 
and came into operation on January 1, 1901. They have since been amended 
by rules of November 24, 1902, and rules of August 24, 1914, substituting The 
Criminal Appeal Rules of 1914 for the former Order IX. 
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[Section 2.J THE FIRST SCHEDULE. 

THE CRIMINAL CODE OF QUEENSLAND. 

The amendments shown by square brackets and ellipses in the following table of 
sections have been made In pursuance of s. 29a of the Acts Shortening Act of 1SG7 
(title Acts) in order to bring the table into conformity with amendments from time to 
time made to the Code. 


PAET I.—INTRODUCTORY. 

INTERPRETATION: APPLICATION: GENERAL PRINCIPLES. 
Chapter I.— Interpretation. 

Sect. 

1. Construction of terms. 

2. Definition of offence. 

3. Division of offences. 

4. Attempts to commit offences. 

5. Arrest without warrant. 

6. Carnal knowledge. 


Chapter II.—Parties to Offences. 

7. Principal offenders. 

8. Offences committed in prosecution of common purpose. 

9. Mode of execution immaterial. 

10. Accessories after the fact. 


Chapter III. —Application of Criminal Law. 

11. Effect of changes in law. 

12. Application of Code as to offences wholly or partially committed in Queensland 

13. Offences procured or counselled by persons out of Qiieensland. 

14. Offences procured in Queensland to be committed out of Queensland. 

15. Defence Force. 

16. Person not to be twice punished for same offence. 

17. Former conviction or acquittal. 


Chapter IV.—Punishments. 

18. Kinds of punishment. 

19. Construction of provisions of Code as to punishments. 

20. Calculation of term of sentence: Cumulative sentences: Escaped prisoners. 

21. Prerogative. 


Chapter V.— Criminal Responsibility. 

22. Ignorance of law: Bond fide claim of right. 

23. Intention: Motive. 

24. Mistake of fact. 

25. Extraordinary emergencies. 

26. Presumption of sanity. 

27. Insanity. 

28. Intoxication. 

29. Immature age. 

30. Judicial officers. 

31. Justification and excuse: Compulsion. 

32. Compulsion of husband. 

33. No conspiracy between husband and wife alone. 

34. Offences by partners and members of companies with respect to partnership 

or corporate property.' 

35. Liability of husband and wife for offences committed by either with respect to 

the other’s property. 

36. Application of rules. 
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PART IT—OFFENCES AGAINST PTJBLft! ORDER, 

Chapter VI.—Treason and Other Offences Against the Sovereign’s Person 

and Authority. 

Sect. 

37. Treason. 

38. Concealment of treason. 

39. Treasonable crimes. 

40. Time for proceeding in cases of treason or concealment of treason: Two 

. witnesses ,necessary. 

41. Inciting to mutiny. 

42. Assisting escape of prisoners of war. 

43. Overt act. 


Chapter VJ T.—Sedition. 

44. Definition of seditious intention. 

45. Innocent intentions. 

46. Definition of seditious enterprises, &c. 

47. Unlawful oaths to commit [certain crimes]. 

48. Other unlawful oaths to commit offences. 

49. Compulsion, how far a defence. 

50. Effect of prosecution. 

51. Unlawful drilling. 

52. Sedition. 

53. Defamation of foreign princes. 


Chapter VIII.—Offences Against the Executive and Legislative Power. 

54. Interference with Governor or Ministers. 

55. Interference with the Legislature. 

56. Disturbing the Legislature. 

57. False evidence before Parliament. 

58. Witnesses refusing to attend or give evidence before - Parliament or 

parliamentary committee. 

59. Member of Parliament receiving bribes. 

60. Bribery of Member of Parliament. 


Chapter IX. —Unlawful Assemblies: Breaches of the Peace. 

61. Definitions. 

62. Punishment of unlawful assembly. 

63. Punishment of riot. 

64. Rioters remaining after Proclamation ordering them to disperse. 

65. Eioters demolishing buildings, &e. 

66. Bioters injuring building, machinery, See. 

67. Smuggling or rescuing goods under arms. 

68. Smuggling under arms or in disguise. 

69. Going armed so as to cause fear. 

70. Forcible entry. 

71. Forcible detainer. 

72. Affray. 

73. Challenge to fight a duel. 

74. Prize fight. 

75. Threatening violence. 

76. Assembling for the purpose of smuggling. 

77. Unlawful processions. 


Chapter X.— Offences Against Political Liberty. 

78. Interfering with political liberty. 
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Chapter XI.— Piracy. 

Sect. 

79. Definition of piracy in general. 

80. Further definition of pirates. 

81. Punishment of piracy. 

82. Attempted piracy with personal violence. 

83. Aiding pirates. 


PART Iir.—OFFENCES AGAINST THE ADMINISTRATION OF LAW AND 
JUSTICE AND AGAINST PUBLIC AUTHORITY. 

Chapter XII. —Disclosing Official Secrets. 

84. Disclosure of secrets relating to defences by public officers. 

85. Obtaining disclosure of secrets relating to defences. 

86. Disclosure of other official secrets. 


Chapter XIII. —Corruption and Abuse of Office. 

87, Official corruption. 

88, Extortion by public officers. 

89, Public officers interested in contracts. 

90, Officers charged with administration of property of a special character or with 

special duties. 

91, False claims by officials. 

92, Abuse of office. 

93, Corruption of surveyor and valuator. 

94, False certificates by public officers. 

95, Administering extra-judicial oaths. 

96, False assumption of authority. 

97, Personating public officers. 


Chapter XIV.—Corrupt and Improper Practices at Elections. 

98. Definitions. 

99. Personation. 

100. Double voting. 

101. Treating. 

102. Undue influence. 

103. Bribery. 

104. Further penalty for corrupt practices. 

105. Illegal practices. 

106. Oth'er illegal practices. 

107. Corrupt and illegal practices: Time. 

108. Interference at elections, 

109. Electors attempting to violate secrecy of ballot. 

110. Other attempts of like kind. 

111 . Stuffing ballot-boxes. 

112. Offences by presiding officers at elections. 

113 . False answers to questions at elections. 

114. Interfering with secrecy at elections. 

115. Breaking seal of packets used at elections. 

116. Offences at elections when voting is by post. 

117. False claims. 


Chapter XV.—Selling and Trafficking in Offices. 

118. Bargaining for offices in Public Service. 



668 


Criminal Law. [Vol. II. 

Chapter XVI. —Offences Relating to tiie Administration of Justice. 

Sect. 

119. Definition of judicial proceeding. 

120. Judicial corruption. 

121. Ollieinl corruption not judicial but relating to offences. 

122. Corrupting or threatening jurors. 

123. Perjury* 

124. Punishment of perjury. 

125. Evidence on charge of perjury. 

126. Fabricating evidence. 

127. Corruption of witnesses. 

128. Deceiving witnesses. 

129. Destroying evidence. 

130. Preventing witnesses from attending. 

.131. Conspiracy to bring false accusation. 

132. Conspiring to defeat justice. 

133. Compounding crimes. 

134. Compounding penal actions. 

135. Advertising a reward for the return of stolen property, &c. 

136. Justices acting oppressively or when interested. 

137. Delay to take person arrested before magistrate. 

138. Bringing fictitious action on penal statute, 

139. Inserting advertisement without authority of court. 

140. Attempting to pervert justice. 

Chapter XVII.— Escapes: Rescues: Obstructing Officers of Courts. 

141. Forcibly rescuing [certain] offenders. 

142. Aiding prisoners to escape. 

143. Escape by prisoner. 

144. Permitting escape. 

145. Harbouring escaped prisoners. 

146. Rescuing insane persons. 

147. Removing, &e., property under lawful seizure. 

148. Obstructing officers of courts of justice. 

Chapter XVIII.— Offences Relating to the Coin. 

149. Definitions. 

150. Counterfeiting gold and silver coin. 

151. Preparation for coining gold and silver coin. 

152. Clipping. 

153. Possession of clippings. 

154. Uttering counterfeit gold or silver coin. 

155. Repeated uttering of counterfeit current gold or silver coin,, or possession of 

several such coins, 

156. Offences after previous conviction. 

157. Counterfeiting copper coin. 

158. Uttering base copper coin. 

159. Defacing coin by stamping words thereon. 

160. Uttering foreign coin, medals, &e., as current coin with intent to defraud- 

161. Exporting counterfeit coin. 

162. Having possession of more than five pieces of counterfeit foreign coin. 

163. Tender of defaced coin not legal tender: Penalty for uttering. 

Chapter XIX.— Offences Relating to Posts and Telegraphs. 

164. Stopping mails. 

165. Intercepting things sent by post or telegraph, 

166. Tampering with things sent by post or telegraph. 

167. "Wilful misdelivery of things sent' by post or telegraph. 

168. Obtaining letters by false pretences. 
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Chapter XIX.— Offences Relating to Posts and Telegraphs — continued. 
Sect. 

169. Secreting letters. 

170. Fraudulent issue of money orders and postal notes 

171. Fraudulent messages respecting money orders. 

172. Sending dangerous or obscene things by post. 

173. Retarding delivery of mails, &c. 

174. Obstructing mails. 

175. Penalty on mail-coach driver or guards loitering. 

176. Fraudulently removing stamps. 

177. Fraudulent evasion of postal laws. 

178. Carrying letters otherwise than by post. 

179. Illegally making postal envelopes or setting up post office or office for sale of 

stamps, or obstructing post office. 

180. Destroying or damaging letter receivers. 

181. Placing injurious substances in or against letter boxes. 

182. Obstructing post and telegraph offices. 

183. Obstructing post and telegraph officers in the execution of duty, &o. 

184. Interference with telegraphs. 

185. Attempt to injure telegraphs. 

186. Negligently injuring telegraphs. 

187. Violation of secrecy. 

188. Making charges for use of telegraph line without authority. 

189. Erection or maintenance of telegraph lines without authority. 

190. Obstructing possession of post and telegraph officers, &c. 

191. Resisting officers. 

Chapter XX.— Miscellaneous Offences Against Public Authority. 

[192. Rep. by The Criminal Code Amendment Act of 1922, s. 3 (xii), post.] 

193. False statements in statements required to be under oath or solemn declaration. 

194. False declarations and statements. 

195. Evidence. 

196. Shooting at Customs boats or officers. 

197. Resisting officers engaged in preventing smuggling. 

198. Resisting Customs officers. 

199. Resisting public officers. 

200. Refusal by public officer to perform duty. 

201. Neglect of officers to suppress riot. 

202. Neglect to aid in suppressing riot. 

203. Neglect to aid in arresting offenders. 

204. Disobedience to statute law. 

205. Disobedience to lawful order issued by statutory authority. 

PART IV.—ACTS INJURIOUS TO THE PUBLIC IN GENERAL. 
Chapter XXI.— Offences Relating to Religious Worship. 

206. Offering violence to officiating ministers of religion. 

207. Disturbing religious worship. 

Chapter XXII.— Offences Against Morality. 

208. Unnatural offences. 

209. Attempt to commit unnatural offences. 

210. Indecent treatment of boys under fourteen. 

211. Indecent practices between maleB. 

212. Defilement of girls under twelve. 

213. Householder permitting defilement of young girls on his premises. 

214. Attempt to abuse girls under ten. 

215. Defilement of girls under [seventeen] and of idiots. 

216. Indecent treatment of girls under [seventeen]. 
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Chapter XXII.— Offences Against Morality— con United. 

Sect. 

217. Procuration. 

218. Procuring defilement of woman by threats, or fraud, or administering drugs. 
2J9. Abduction of girl under eighteen with intent to have carnal knowledge. 

220. Unlawful detention with intent to defile or in a brothel. 

221. Conspiracy to defile, 

222. Incest by man. 

223. Incest by adult female. 

224. Attempts to procure abortion. 

225. The'like by women with child. 

226. Supplying drugs or instruments to procure abortion. 

227. Indecent acts. 

228. Obscene publications and exhibitions. 

229. Knowledge of age immaterial. 

Chapter XXIII.— Nuisances: Misconduct Relating to Corpses. 

230. Common nuisances. 

231. Bawdy houses. 

232. Gaming houses. 

233. Betting houses. 

284. Lotteries. 

235. Acting as keeper of bawdy houses, gaming houses, betting houses, and lotteries. 

236. Misconduct with regard to corpses. 

Chapter XXIV. —Offences Against Public Health. 

237. False information as to health of foreign ships. 

238. Exposing for sale things unfit for food. 

239. Dealing in diseased meat. 

240. Adulterating liquor. 

241. Adulteration of beverages. 

Chapter XXV. —Miscellaneous Offences. 

242. Frauds on land laws. 

243. Dealing with land fraudulently acquired from the Crown. 

244. Fraudulent destruction or removal of goods liable to duty. 

PART V.—OFFENCES AGAINST THE PERSON AND RELATING TO 
MARRIAGE AND PARENTAL RIGHTS AND DUTIES AND AGAINST 
THE REPUTATION OF INDIVIDUALS. 

Chapter XXVI. —Assaults and Violence to the Person Generally: 
Justification and Excuse. 

245. Definition of assault. 

246. Assaults unlawful. 

247. Execution of sentence. 

248. Execution # of process. 

249. Execution of warrants. 

250. Erroneous sentence or process or warrant. 

251. Sentence or process or warrant without jurisdiction. 

252. Arrest of wrong person, 

253. Irregular process or warrant. 

254. Force used in executing process or in arrest. 

255. Duty of persons arresting. 

256. Police officer preventing escape from arrest, 

257. Other cases of preventing escape from arrest. 

258. Preventing escape or rescue after arrest. 

259. Examination of person of accused persons in custody. 

260. Preventing a breach of the peace. 
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Chapter XXVI. —Assaults and Violence to the Person Generally: 
Justification and Excuse— continued. 

Beet. 

261. Suppression of riot. 

262. Suppression of riot by magistrates and police officers. 

263. Suppression of liot by person acting under lawful orders. 

264. Suppression of riot by person acting without order in case of emergency. 

265. Biot: Persons subject to military law. 

266. Prevention of crimes and offences for which an offender may be arrested without 

warrant: Prevention of violence by persons of unsound mind. 

267. Defence of dwelling-house. 

268. Provocation. 

269. Defence’ of provocation. 

270. Prevention of repetition of insult. 

271. Self-defence against unprovoked assault. 

272. Self-defence against provoked assault. 

273. Aiding in self-defence. 

274. Defence of moveable property against trespassers. 

275. Defence of moveable property with claim of right. 

270. Defence of moveable property without claim of right. 

277. Defence of premises against trespassers: Removal of disorderly persons. 

278. Defence of possession of real property or vessel with claim of right. 

279. Exercise of right of way or casement. 

280. Domestic discipline. 

281. Discipline of ship, 

282. Surgical operations. 

283. Excessive force. 

284. Consent to death immaterial. 


Chapter XXVII.— Duties Relating to the Preservation of Human Life. 

285. Duty to provide necessaries. 

286. Duty of head of family. 

287. Duty of masters. 

288. Duty of persons doing dangerous acts. 

289. Duty of persons in charge of dangerous things. 

290. Duty to do certain acts. 

Chapter XXVIII.— Homicide: Suicide: Concealment of Birth. 

291. Killing of a human being unlawful. 

292. When- a child becomes a human being. 

293. Definition of killing. 

294. Death by acts done at childbirth. 

295. Causing death by threats. 

296. Acceleration of death. 

297. When injury or death might be prevented by proper precaution. 

298. Injuries causing death in consequence of subsequent treatment. 

299. Limitation as to time of death. 

300. Unlawful homicide. 

301. Definition of wilful murder. 

302. Definition of murder. 

303. Definition of manslaughter. 

304. Killing on provocation. 

305. Punishment of murder. 

306. Attempt to murder. 

307. Accessory after the fact to murder. 

308. Written threats to murder. 

309. Conspiring to murder. 
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Chapter XXVIII.— Homicide : Suicide: Concealment of Birth— continued . 
Sect. 

310. Punishment of manslaughter. 

311. Aiding suicide. 

312. Attempting to commit suicide. 

313. Killing unborn child. 

314. Concealing the birth of children. 


Chapter XXIX.— Offences Endangering Life or Health. 

315. Disabling in order to commit indictable offence. 

316. Stupefying in order to commit indictable offence. 

317. Acts intended to cause grievous bodily harm or prevent apprehension. 

318. Preventing escape from wreck. 

319. Intentionally endangering safety of persons travelling by railway. 

320. Grievous bodily harm. 

321. Attempting to injure by explosive substances. 

322. Maliciously administering poison with intent to harm. 

323. Wounding and similar acts. 

324. Failure to supply necessaries. 

325. Endangering life or.health of apprentices or servants. 

326. Endangering life of children by exposure. 

327. Setting man-traps. 

328. Negligent acts causing harm. 

329. Endangering safety of persons travelling by railway. 

330. Sending or taking unseaworthy ships to sea, 

331. Endangering steamships by tampering with machinery. 

332. The like by engineers. 

333. Evading laws as to equipment of ships and shipping dangerous goods. 

334. Landing explosives. 

Chapter XXX.— Assaults. 

335. Common assault. 

336. Assault with intent to commit unnatural offence. 

337. Indecent assault on males. 

338. Assaults on persons protecting wrecks. 

339. Assaults occasioning bodily harm. 

340. Serious assaults. 


Chapter XXXI.— Assaults Punishable on Summary Conviction. 

341. Jurisdiction of justices. 

342. Some assaults not to be so dealt with. 

343. Common assaults. 

344. Aggravated assaults. 

345. Effect of summary conviction or dismissal. 

346. Assaults in interference with freedom of trade or work. 


Chapter XXXII.— Assaults on Females: Abduction. 

347. Definition of rape. 

348. Punishment of rape. 

349. Attempt to commit rape. 

350. Indecent assaults on females. 

351. Abduction. 

352. Abduction of girls under [seventeen]. 

353. Rule of evidence. 
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Chapter XXXIII.— Offences Against Liberty. 

Sect. 

354. Kidnapping. 

355. Deprivation of liberty. 

356. False certificates by officers charged with duties relating to liberty. 

357. Concealment of matters affecting liberty. 

“358. Unlawful custody of insane person. 

359. Threats. 


Chapter XXXIV. —Offences Relating to Marriage and Parental Rights 

and Duties. 

360. Bigamy. 

361. Unlawful celebration of marriage. 

362. Unqualified persons procuring registration as prisons qualified to celebrate 

marriages. 

36,3. Child-stealing. 

364. Desertion of children. 

Chapter XXXV.— Defamation. 

365. Definition of “periodical.” 

366. Definition of defamatory matter. 

367. Questions of fact and law. 

368. Definition of defamation. 

369. Publication. 

370. Publication of defamatory matter primd facie unlawful. 

371. Absolute protection: Privilege of Parliament, 

372. Absolute protection: Privileges of Judges, witnesses, and others in courts of 

justice. 

373. Absolute protection: Reports of official inquiries. 

374. Protection: Reports of matters of public interest. 

375. Protection: Fair comment. 

376. Protection: Truth. 

377. Qualified protection: Excuse. 

378. Good faith. 

379. Relevancy and public benefit questions of fact. 

380. Unlawful publication of defamatory matter. 

381. Defamation of members of Parliament by strangers. 

382. Defence in case of defamation by words, sounds, signs, signals, or gestures. 

383. Publishing or threatening to publish defamatory matter with intent to extort 

money. 

384. Liability of proprietor, publisher, and editor of periodicals. 

385. Protection of innocent sellers of periodicals. 

386. Protection of innocent sellers of books. 

387. Protection of employers. 

3S8. Prosecution of newspapers to be by sanction of a Judge after notice. 

389. Summary jurisdiction in trivial cases of defamation. 

PART VI—OFFENCES RELATING TO PROPERTY AND CONTRACTS. 
DIVISION I.—STEALING AND LIKE OFFENCES. 

Chapter XXXVI. —Stealing. 

390. Things capable of being stolen. 

391. Definition of stealing. 

392. Special cases. 

393. Funds, &e., held under direction. 

394. Funds, &c., received by agents for sale. 

395. Money received for another. 

22 
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Chapter XXXVI. —Stealing— continued . 


[Vol. II 


Sect. 

396 . Stealing by persons having an interest in the thing stolen. 

397. Husband and wife. 

398. Punishment of stealing. 

Pirns hmewt in Special Cases. 

I. Stealing wills. 

II. Stealing things sent by post. 

III. Stealing cattle. 

IV. Stealing from the person; stealing goods in transit, &c. 

V. Stealing by persons in the public service. 

VI. Stealing by clerks and servants. 

VII. Stealing by directors or officers of companies. 

VIII, Stealing by agents. See. 

IX. Stealing property of value of £500. 

X. Stealing by tenants or lodgers. 

XT. Stealing after previous conviction. 

Chapter XXXVJL— Offences Analogous to S™aling. 

399. Concealing registers. 

400. Concealing wills. 

401. Concealing deeds. 

402. Killing animals with intent to steal. 

403. Severing with intent to steal. 

404. Using registered brands with criminal intention. 

405. Fraudulently dealing with minerals in mines. 

406. Bringing stolen goods into Queensland. 

407. Fraudulent disposition of mortgaged goods. 

408. Fraudulent appropriation of power. 

Chapter XXXVIII.— Stealing with Violence: Extortion by Threats. 

409. Definition of robbery. 

410. Loaded arms. 

411. Punishment of robbery. 

412. Attempted robbery: Accompanied by wounding or in company. 

413. Assault with intent to steal. 

414. Demanding property with menaces with intent to steal. 

415. Demanding property by written threats. 

416. Attempts at extortion by threats. 

417. Procuring execution of deeds, &c., by threats. 

Chapter XXXIX.— Burglary: Housebreaking: and Like Offences. 

418. Definitions. 

419. Housebreaking: Burglary. 

420. Entering dweHing'house with intent to commit crime. 

421. Breaking into buildings and committing crime. 

422. Breaking into buildings with intent to commit crime. 

423. Breaking into place of worship and committing crime. 

424. Breaking into place of worship with intent to commit a crime. 

425. Persons found armed, &c., with intent to commit crime. 

Chapter XL.— Obtaining Property .... by False Pretences: Cheating- 

426. Definition. 

427. Obtaining goods by false pretences. 

428. Obtaining execution of a security by false pretences. 

429. Cheating. 

430. Conspiracy to defraud. 

431. Frauds on sale or mortgage of property. 

432. Pretending to exercise witchcraft or tell fortunes. 



The Criminal Code. 


Chapter XLI.—Receiving Property Stolen or Fraudulently Obtained and 

Like Offences. 

Sect. 

433. Receiving stolen property, &c. 

434. Receiving after [change of ownership]. 

43*5. Taking reward for recovery of property obtained by means of indictable 
offences. 

Chapter XLII.—Frauds by Trustees and Officers of Companies and 
Corporations: False Accounting. 

436. Trustees fraudulently disposing of trust property. 

437. Directors and officers of corporations or companies fraudulently appropriating 

property, or keeping fraudulent accounts, or falsifying books or accounts. 

438. False statements by officials of companies. 

439. Defence. 

440. Misappropriation by members of local authorities. 

441. Fraudulent false accounting. 

442. False accounting by publie officer. 

[Chapter XLIIA.— Secret Commissions. 

442A. (1) Definitions— 

Agent, 

Contract, 

Court, 

Local Authority, 

Principal, 

Trustee, 

Valuable Consideration, 

Advice given, 

In relation to his principal J s affairs or business, 

Person having business relations with the principal, 

Solicit any valuable consideration, &c. 

(2) Prohibition of indirect acts. 

442B. Receipt or solicitation of secret commission by an agent: Gift or offer of 
secret commission to an agent. 

442C. (1) Secret gifts received by parent, wife, child, partner, &e., of agent. 

(2) Secret gifts to parent, wife, child, partner, &e., of agent. 

442D. False or misleading receipt or account. 

442E. (1) Secret commission for advice given. 

(2) Offer or solicitation of secret commission in return for advice given or 
to be given. 

442F. Secret commission to trustee in return for substituted appointment. 

442G. Liability of director, &e., acting without authority. 

442H. Offences: Trial by jury: Time for prosecutions. 

4421. Penalty on conviction. 

442J. Court may order withdrawal of trifling or technical cases. 

442K. Witness giving answers criminating himself. 

442L. (1) Certificate to witness. 

(2) Stay of proceedings against such witness. 

442M. (1) Custom of itself no defence. 

(2) Burden of proof that gift not secret commission. 

(3) Consent to prosecution.] 


Chapter XL III. —Summary Conviction for Stealing and Like Indictable 

Offences. 

443. Indictable offences which may be dealt with summarily. 

444. Procedure, 
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Chapter XLIV.-— Offences Analogous to Stealing Punishable on Summary 

Conviction. 

Sect. 

44o. Unlawfully using cattle. 

446. Suspicion of stealing cattle. 

447. Illegal branding. 

448. Defacing brands. 

[448A. Having in possession an animal with defaced brand.] 

449. Time for prosecution. 

450. Committal for trial. 

451. Unlawful possession of shipwrecked goods. 

452. Offering shipwrecked goods for sale. 

453. Unlawfully dredging for oysters. 

454. Unlawfully taking fish. 

455. Arrest without warrant. 

456. Warrant in first instance. 

457. Effect of summary conviction and of civil proceedings. 

DIVISION II—INJURIES TO PROPERTY. 

Chapter XLV.— Definitions. 

458. Unlawful acts. 

459. Acte done with intent to defraud. 

460. Damage. 

Chapter XLVI.— Offences. 

461. Arson. 

462. Attempts to commit arson. 

463. Setting fire to crops and growing plants. 

464. Attempting to set fire to crops, &c. 

465. Casting away ships. 

466. Attempts to cast away ships. 

467. Obstructing and injuring railways. 

468. Injuring animals. 

469. Malicious injuries in general. 

Punishment in Special Cases . 

I. Destroying or damaging an inhabited house or a vessel with explosives^ 

II. Sea bank, or sea wall, navigation works, or bridges. 

III. Wills and Registers. 

IV. Wrecks. 

V. Railways. 

VI. Other things of special value. 

VII. Deeds and records. 

470. Attempts to destroy property Jby explosives. 

471. Attempts to injure mines. 

472. Interfering with, marine signals. 

473. Interfering with navigation works. 

474. Communicating infectious diseases to animals. 

475. Travelling with infected animals. 

476. Removing boundary marks^ 

477. Obstructing railways. 

47S. Sending letters threatening to burn or destroy. 

479. Arrest without warrant. 

Chapter XLVII.— Summary Conviction for Certain Offences. 

480. Offences which may be dealt with summarily. 

481. Procedure. 

'482. Trivial charges. 

483. Effect of summary conviction and of civil proceedings. 
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DIVISION III.—FORGERY AND LIKE OFFENCES: PERSONATION. 
Chapter XLYIII. —Forgery in General: Definitions. 

Beet. 

454. Definitions. 

455. Further definitions, 

486. Definition of forgery. 

487. Certain matters immaterial. 


Chapter XLIX. —Punishment of Forgery and Like Offences. 

488. Punishment of forgery in general. 

Punishment in {Special Cases. 

I. Public seals, &c. 

II. Securities, titles, registers, &■c. 

III. Documents relating to revenue and acts of State, &c. 

IV. Court seals, records, process, evidence, &c. 

V. Telegrams. 

489. Uttering false documents and counterfeit seals. 

490. Uttering cancelled or exhausted documents. 

491. Uttering cancelled stamps. 

492. Procuring execution of documents by false pretences. 

493. Obliterating crossings on cheques. 

494. Making documents without authority. 

495. Demanding property upon forged [testamentary] instruments. 

496. Purchasing forged bank notes. 

497. False certificate of message received by telegraph. 

498. Falsifying warrants for money payable under public authority. 

499. Falsification of registers, 

500. Sending false certificate of marriage to registrar. 

501. False statements for the purpose of registers of births, deaths, and marriages. 

502. Attempts to procure unauthorised status. 

503. Counterfeiting trade marks. 

504. Circulating false copies of rules or lists of members of societies or companies. 


Chapter L.—Forgery and Like Offences Punishable on Summary Conviction. 

505. Sending false telegrams. 

506. Forgery of seamen’s tickets or documents under Factories and Shops Act. 

507. Fraudulent use of adhesive stamps. 

508. False warranties or labels relating to the sale of food. 

509. Provisions of this Chapter alternative. 


Chapter LI. —Preparation for Forgery. 

510. Instruments and materials for forgery. • 

511. Counterfeit stamps, 

512. Paper for postal purposes. 

513. Paper and dies for postage stamps. 


Chapter LIT. —Personation. 

514. Personation in general. 

515. Falsely acknowledging deeds, recognizances, &e. 

516. Personation of a person named in a certificate. 

517. Lending certificates for personation. 
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DIVISION IV.—OFFENCES CONNECTED WITH TRADE AND BREACH 

OF CONTRACT'. 

Chapter LIII.—Fraudulent Debtors. 

Sect. 

518. Definition. 

519. Absconding with property in contemplation of or immediately after insolvency, 

520. Frauds by insolvents. 

521. Other frauds by insolvents. 

522. Falsification of books by insolvents. 

523. Frauds by insolvents in course of insolvency proceedings. 

524. Failure by insolvents to discover property. 

525. Failure to keep proper books. 

526. Concealing documents. 

527. Receiving insolvent’s property with intent to defraud. 

528. Making false claim in insolvency. 

529. Concealing property of insolvents. 

530. Fraudulent dealing with property by debtors. 

Chapter LIV.— Other Offences. 

531. Concealment by officers of companies on reduction of capital. 

532. Falsification of books of companies. 

533. Mixing uncertified with. certified articles. 

534. Intimidation of workmen and employers. 


PART VII.—PREPARATION TO COMMIT OFFENCES: CONSPIRACY: 
ACCESSORIES AFTER THE FACT. 

Chapter LV.— Attempts and Preparation to Commit Offences. 

535. Attempts to commit offences. 

536. Punishment of attempts to commit crimes. 

537. Punishment of attempts to commit misdemeanours. 

538. Reduction of punishment. 

539. Attempts to procure commission of criminal acts. 

540. Preparation to commit crimes with explosives, &e. 

Chapter LVL— Conspiracy 

541. Conspiracy to commit crime. 

542. Conspiracy to commit other offences. 

543 . Other conspiracies. 

[543A. Industrial disputes.] 

Chapter LVII.— Accessories After the Fact. 

544. Accessories after the fact to crimes. 

545. Accessories after the fact to misdemeanours and some Other offences. 


PART Vni.—PROCEDURE. 
Chapter LVII I.— Arrest. 

546. Arrest without warrant generally. 

547/Arrest without warrant in special cases. 

548. Arrest of persons found committing offences. 

549. Arrest of offender committing indictable offences by night. 

550. Arrest during flight. 

551. Arrest of persons offering* stolen property for sale, &e. 

552 . Duty of persons arresting. 
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Chapter LIX.— Jurisdiction: Preliminary Proceedings: Bail. 

Sect. 

553. Jurisdiction. 

554. Preliminary proceedings on charges of indictable offences. 

555. Bail. 

556. Summary convictions: Time. 

557. Place of trial. 

558. Persons brought before “wrong court. 

559. Change of place of trial. 

Chapter LX.— Indictments. 

560. Nature of indictments. 

561. Ex officio informations. 

562. Arrest of person charged in ex officio information. 

563. Nolle prosequi. 

564. Form of indictment. 

565. General rules applicable to indictments. 

566. Particular indictments. 

567. Indictment to contain one matter of charge only. 

568. Cases in which several charges may be joined. 

569. Accessories. 

570. Statement of previous conviction. 

571. Formal defects. 

572. Amendment of indictments. 

573. Particulars. 

574. Summary convictions. 

Chapter LXI,— Effect of Indictment. 

575. Offences involving circumstances of aggravation. 

576. Charge of murder or manslaughter. 

577. Charge of homicide of child. 

578. Charge of rape and like offences. 

579. Charge of specific injury: Charge of injury with specific intent. 

580. Charge of injury to property. 

581. Stealing, false pretences, and cheating. 

582. Charge of procuring commission of offence or wrongful act. 

583. Conviction for attempt to commit offence. 

5S4. When evidence shows offence of similar nature. 

585. Effect of conviction. 

586. Corrupt practices. 

587* Illegal practices. 

588. Charge of stealing cattle. 

589. Indictment for joint receiving. 

Chapter LXII.— Trial: Adjournment: Pleas: Practice. 

590. Eight to be tried. 

591. Accelerating trial of persons not under committal. 

592. Adjournment of trial. 

593. On adjournment of trial accused may be remanded to another court having 

jurisdiction. 

594. Accused person to be called upon to plead to indictment. 

595. Delivery of copy of indictment. 

596. Motion to quash indictment. 

597. Misnomer. 

598. Pleas. 

599. Defence of truth of defamatory matter to be specially pleaded. 

609. Persons committed for sentence. 

601. Standing mute. 
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Chapter LXII— Trial: Adjournment: Pleas: Practice— continued. 

Sect. 

602. Plea of autrefois convict or mitrefois acquit . 

603. Trial on plea to the jurisdiction. 

604. Trial by jury. 

605. Demurrer. 

606. Separate trials. 

607. Juries. 

608. Accused person to be informed of his right of challenge. 

609. Challenge to array. 

610. Challenges to individual jurors for cause. 

611. Time for challenging. 

612. Ascertainment of facts as to challenge. 

613. Want of understanding of accused person. 

614. Jury to be sworn and informed of charge. 

615. Discharge of juror by court. 

616. Defence by counsel. 

617. Presence of accused. 

618. Evidenco in defence. 

619. Speeches by counsel. 

620. Summing up. 

62.1. Jury not to separate. 

622. Confinement of jury. 

623. View. 

624. Special verdict. 

625. General verdict on charge of defamation. 

626. Discharge of jury. 

627. Incapacity of judge. 

628. Incapacity of juror. 

629. Verdict on Sunday. 

630. Procedure on charge of an offence committed after previous conviction. 

631. Further pleas. 


Chapter LXII. —Evidence: Presumptions of Fact. 

632. Accomplices. 

633. Evidence on charge of treason. 

634. Evidence on trials for perjury and subornatio* 

635. Evidence of previous conviction. 

636. Evidence of relationship on charge of incest. 

637. Evidence of gaming. 

638. Evidence of authority. 

639. Evidence on charges of offences against Customs laws. 

640. Evidence on trial for defamation. 

641. Evidence on certain charges of stealing money. 

642. Evidence on charges relating to seals and stamps. 

643. Intention to defraud. 

644. Admissions. 


Chapter LXIV.—Verdict: Judgment. 

645. Accused person insane during trial. 

646. Discharge of persons acquitted. 

647. Acquittal on ground of insanity. 

648. Convicted person to be called on to show cause. 

649. Arrest of judgment. 

650. Sentence. 

[651*653. Rep. "by The Criminal Code Amendment Act of 1922, s, 3 (xviii), post.] 
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Chapter LXIV.— Verdict: Judgment — continued. 

Sect. 

654. Solitary confinement. 

655. Whipping. 

656. Conditional suspension of punishment on first conviction. 

657. Discharge of offender in certain eases. 

65S. Assessment of value of property: Appropriation of fines dependent on value. 

659. Effect of summary conviction for indictable offences. 


[Chapter LXIVA.— Habitual Criminals. 
659A. Judge may declare convicted person an habitual criminal. 
659B. Reformatory prisons. 

6590. Prisons Act and Code to apply. 

659D. Detention of habitual criminals 
659E. Alcoholic liquor prohibited. 

659.F. Prisoners to be employed. 

659G. Discharge. 

C59H. Conditions under which offender may be arrested. 

6591. Regulations.] 


Chapter LXV.—Costs. 

660. Costs of prosecutions in certain cases. 

661. Costs in cases of defamation. 

662. Taxation. 

663. Enforcement of judgment of Circuit Court. 


Chapter LXVL—Execution of Sentence. 

[664, 665. Rep. by The Criminal Code Amendment Act of 1922, b. 3 (xix), post.] 

666. Whipping. 

667. Levy of fine and costs on conviction for defamation. 


Chapter LX VII. —Appeal: Pardon. 

£668. Definitions. 

668A. Court of criminal appeal. 

668B. Reservation of points of law. 

C68C. Appeal from arrest of judgment. 

66SD. Right of appeal. 

668E. Determination of appeal in ordinary cases. 

668F. Powers of court in speeial cases. 

669. Power to grant new trial. 

670. Revesting and restitution of property on conviction. 

671. Time for appealing. 

671 A. Judge’s notes and report to be furnished on appeal. 

67IB. Supplemental powers. 

671C. Legal assistance to appellant. 

671D. Right of appellant to be present. 

67IE. Appeals permitted in writing. 

671F. Costs of appeal. 

671G. Admission of appellant to bail and custody when attending court. 
671H. Duties of registrar. 

671J. Documents, exhibits, &e. 

671K. Shorthand notes of trial. 

671L. Powers exercisable by a Judge. 

672. Appeals from the decisions of the Court. 

672A. Pardoning power preserved.] 
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Chapter LXVIL— Appeal : Pardon — continued. 

Sect. 

673. Appeals from summary conviction to Supreme Court. 

674. Appeal from summary convictions to District Court. 

675. Conditional remission of sentence by Governor. 

676. Pardon in case of imprisonment for non-payment of money. 

677. Effect of pardon. 

Chapter LXVIIL—Summary Trial of Children Under Twelve. 

678. Summary jurisdiction of justice§ in case of indictable offences committed by 

children not more than twelve years of age. 


Chapter LXIX.— Seizure and Detention of Property Connected with Offences : 
Custody of Women Unlawfully Detained for Immoral Purposes: 
Restitution of Property Unlawfully Acquired. 

679. Search, warrant. 

680. Property found on offenders on arrest. 

681. Seizure of counterfeit coin, tools for coining, &c. 

682. Disposal of property seized. 

683. Explosives. 

684. Women detained for immoral purposes. 

685. Restitution of property. 

Chapter LXX.— Informations by Private Persons for Indictable Offences : • 

Ex Officio Indictments. 

6S6. Information by leave of the court by private prosecutors. 

687. Security to be given by prosecutor for costs of defence. 

688. Service of information. 

689. Plea. 

690. Default of plea.- 

691. Time and place of trial. 

692. Effect of judgment for prosecutor on demurrer. 

693. Effect of judgment by default. 

694. Costs of defence. 

695. Practice to be applied on ex officio information. 

Chapter LXXI.— Miscellaneous Provisions. 

696. Names of jury to be given to person charged with treason or concealment of 

treason. 

697. Court may direct certain persons to be prosecuted for perjury. 

698. Committal of fraudulent debtors. 

699. Staying prosecution for publication of parliamentary paper. 

700. Certificate of dismissal by justices. 

701. Custody of girls under [twenty-one]. 

702. Saving of civil remedies. 

703. Limitation of proceedings. 

704. No court fees in criminal cases. 

705. Copies of depositions to be allowed to persons committed for trial. 

706. Inspection of depositions at trial. 

707. Forms of criminal proceedings. 

[(2) General rules as to criminal appeals.] 
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PART I.—INTRODUCTORY. 

INTERPRETATION: APPLICATION: GENERAL PRINCIPLES. 

CHAPTER I. 

Interpretation. 

Construction of Terms. 

1 . In this Code, unless the context otherwise indicates— 

The term “bodily harm” means any bodily injury which interferes 
with health or comfort; 

The term “circumstance of aggravation” means and includes any 
circumstance by reason whereof an offender is liable to a greater punish¬ 
ment. than that to which he would be liable if the offence were committed 
without the existence of that circumstance; 

The terms “clerk” and “servant” include any person employed 
for any purpose as or in the. capacity of a clerk or servant, or. as a 
collector of money, although temporarily only, or although employed also 
by other persons than the person alleged to be his employer, or although 
employed to pay as well as receive money, and any person employed as 
or in the capacity of a. commission agent for the collection or disburse¬ 
ment of money, or in any similar capacity, although lie lias no authority 
from his employer to receive money or other property on bis account: 

Tliry also include any person who acts in the capacity of an officer 
of a Friendly Society or branch of a Friendly Society; 

The term “company” means an incorporated company; 

The term “criminally responsible” means liable to punishment, as 
for an offence; and the term “criminal responsibility” means liability 
to punishment as for an offence; 

The terra “Crown Law Officer” means the Attorney-General or 
Solicitor-General; 

The term “dwelling-house” includes any building or structure, or 
part of a building or structure, which is for the time being kept by the 
owner or occupier for the residence therein of himself, his family, or 
servants, or any of them: It is immaterial that it is from time to time 
uninhabited; 

A building or structure adjacent to, and occupied with, a dwelling- 
house is deemed to be part of the dwelling-house if there is a communi¬ 
cation between such building or structure and the dwelling-house, either 
immediate or by means of a covered and enclosed passage leading from 
the one to the other, but not otherwise; 

The term “explosive substance” includes a gaseous substance in 
such a state of compression as to he capable of explosion; 

The term “grievous bodily harm” means any bodily injury of such 
a nature as to endanger or be likely to endanger life, or to cause or be 
likely to cause permanent injury to health; 

The term “have in possession” includes having under control in 
any place whatever, whether for the use or benefit of the person of whom 
the term is used or of another person, and although another person has 
the actual possession or custody of the thing in question; 
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The term ‘ : indictment’’ means a written charge preferred against 
an accused person in order to his trial before some court other than 
justices exercising summary jurisdiction; 

The term “liable/’ used alone, means liable on conviction upon 
indictment; 

The term “mail” includes anything sent by post which is in actual 
course of transmission from one place to another; 

The term “mail conveyance” includes any conveyance of any kind 
by which a mail is carried, and also any vessel employed by or under 
the Post and Telegraph Department, or the Postal Authority of any 
other country, or the Admiralty, for the conveyance of mails, whether 
under contract or not, and also a ship of war or other vessel in the 
service of Her Majesty in respect of letters conveyed by it; 

The term “money” includes bank notes, bank drafts, cheques, and 
any other orders, warrants, authorities, or requests, for the payment of 
money; 

The term “night” or “night-time” means the interval between 
nine o’clock in the evening and six o’clock in the morning; 

The term “person” and “owner,” and other like terms, when used 
with reference to property, include corporations of all kinds, and any 
other associations of persons capable of owning property: They also, 
when so used, include Her Majesty. 

The term “person employed in the Public Service” includes officers 
and men of the Defence Force and police officers, and persons employed 
to execute any process of a court of justice: It also includes the 
Commissioner for Railways, and persons employed by him; 

The term “police officer” includes any constable or officer of police; 

The term “Post and Telegraph Department” means the Depart¬ 
ment of State charged with the execution of the laws relating to public 
Posts and Telegraphs; 

The term “Postmaster-General” means the Minister charged with 
the administration of that Department; 

The terms “Post Office” and “Telegraph Office,” respectively, mean 
and include any structure, room, place, or receptacle, of any kind, 
appointed by authority of the Postmaster-General for the receipt, 
despatch, or delivery, of anything sent by post or telegraph, or for the 
transaction of the business of the Department relating to Posts and 
Telegraphs respectively'; 

The term “property” includes every thing, animate or inanimate, 
capable of being the subject of ownership; 

The term “railway” includes every kind of way on which vehicles 
are borne upon a rail or rails, whatever may be the means of propulsion; 

The terms “registered brand” and “registered mark” mean 
respectively a brand or mark which is registered under the authority 
of the laws relating to brands; 

The term “ship” includes every kind of vessel used in navigation 
not propelled by oars; 
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The term “summary conviction” means summary conviction before 
two justices in petty sessions; 

The term “telegraph” includes a telephone; 

The terms “telegram” and “thing sent by telegraph” mean and 
include any -written or printed or partly written and partly printed 
message delivered at a telegraph office or post office for transmission by 
electric telegraph, or delivered or prepared for delivery from a telegraph 
■office or. post office as a message transmitted by electric telegraph for 
■delivery; 

The term “thing sent by post” includes any letter, newspaper, 
packet, parcel, or other thing, authorised by law to be transmitted by 
post, which has been posted or received at a post office for delivery or 
transmission by post, and which is in course of transmission by post, 
and. any moveable receptacle which contains any such thing, and which 
is in course of transmission by post; 

A thing is deemed to be in course of transmission by post or 
telegraph from the time of its being delivered to a pdst office or telegraph 
office to the time of its being delivered to the person to whom it is 
addressed; 

A delivery at the house or office of the person to whom anything 
sent by post or telegraph is addressed, either to him or to some person 
apparently authorised to receive it according to the usual manner of 
delivering that person’s letters or telegrams, is deemed a delivery to the 
person addressed; 

The term “uncorroborated testimony” means testimony which is 
not corroborated in some material particular by other evidence impli¬ 
cating the accused person; 

The term “utter” means and includes using or dealing with, and 
attempting to use or deal with, and attempting to induce any person 
to use, deal with, or act upon, the thing in question; 

The term “knowingly,” used in connection with any term denoting 
uttering or using, implies knowledge o'f the character of the thing uttered 
or used; 

The term “valuable security” includes any document which is the 
property of any person, and which is evidence of the ownership of any 
property or of the right to recover or receive any property; 

The term “vessel” includes a ship, a boat, and every other kind 
of vessel used in navigation. 

By virtue of s. 52 of The Vagrants, Gaming, and Other Offences Act of 
1931 (title Vagrants), this section is applicable to the interpretation of that Act 
(IT art)/ v. Harcourt, [1936] St. R. Qd. 1; 30 Q..J.P.R. 4). 

The notes of Griffith C.J. in his draft of a Criminal Code (1897) and his 
explanatory letter thereon of October 29, 1897, were referred to in aid of the 
construction of this Code in White v. Connolly, [19.27] St. It. Qd. 75; [1927J 
Q.W.N. 19, For the loiter referred to see "Wilson and Graham oil The Criminal 
Code. But as to how far tlie view of the draftsman is a safe guide in construing 
an Act, see Hildcr v. Dexter, [1902] A.O. 477. 

See also the Acts Shortening Act of 1867, ss. 10-12, title Acts. 

Except as thereby expressly provided, this Act is not prejudicially affected 
by anything in The Local Government Act of 1936 (Ibid s. 2 (3), title Local 
Authorities). 

For the general principles applying to interpretation of codifying legislation, 
see notes to s. 2 of the Act, ante. 
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“Clerk”; “Servant”. —See also The Friendly Societies Act of 1913, s. 55 r 
title Societies. 

“Grown Law Officer”. —As to appointment of another Minister or person 
to perform the duties of the Attorney-General, see The Department of Justice 
Act of 1876 and The Officials in Parliament Act of 1896, s. 8, title Constitution. 

“Dwelling-house”. —Prior to this Act a closed tent had been held to be a 
dwelling house. See E. v. Dixon (1885), 2 Q.L.J. 81; E. v. Hamilton (1888),. 
3 Q.L.J. 78. As to limits of curtilage (defined in second paragraph), see Pilbrow 
v. Yentry of St. Leonards, Shoreditch , [1895] 1 Q.B. 433. 

“Grievous bodily harm”. —This may be inflicted by striking with the fists 
only (E. v. Heaton (1899), 5 A.L.E. (O.N.) 61). The communication of a 
venereal disease by a husband to his unsuspecting wife does not amount to an 
assault occasioning grievous bodily harm ( R . v. Clarence (1888), 5 T.L.R. 61), 

“Have in possession —To constitute possession, knowledge of possession is. 
essential (Crudginton v. Cooney, [1902] St. It. Qd. 176). 

Qucvre, whether this definition ax>plies to s. 446, post. See Molloy v. Hallam r 
[1903] St. R. Qd. 282. 

See also Ear hi v. Hur court, [1936] St, It, Qd. 1; 30 Q.J.PJR. 4; O’Brien v* 
Me A nicy (1920), 14 Q.J.P. 100 (Mag.'Cas.). 

“Indictment”.- —See also s. 560, post ; Acts Shortening Act of 1867, s. 12 r 
title Acts. * 

“Money”.- —See also s. 566 (5), post. 

“Night”. —See The Standard Time Act of 1894, title Time. 

“Person”. —This definition is an extension of the meaning of the word 
“person* 7 in certain circumstances and does not prevent the application of such 
word to include corporations in accordance with s. 11 of the Acts Shortening: 
Act of 1867, title Acts (Smith v. Trocade.ro Dansant Lid., [1927] St. R. Qd* 
39; [1927] Q.W.N. 3; 21 Q.J.P.R. 6). 

“Person employed in the Public Service”, —As to whether this includes 
persons employed in the defence forces of the Commonwealth, see Acts Shortening 
Act of 1867, s. 14, title Acts. 

“Post and Telegraph Department ”; “Postmaster-General”; “Post Office”* r 
“Telegraph Office”. —See ibid. 

“Property”. — Cf. Acts Shortening Act of 1867, s. 12, title Acts. 

“Registered brand”. —A brand containing the characters of a registered 
brand, not occurring in the same sequence, and containing additional characters^ 
was held not to be the registered brand ( TarnetsTci v. Nolan (1908), 2 Q.J.P.R* 

' 157). 

“Summary conviction”. —See s. 3, post; The Justices Act of 1886, ss. 19 T 
30, title Justices. 

“Telegram”. —As to “written”, see Acts Shortening Act of 1867, s. 11 T 
title Acts. 

“Uncorroborated testimony”. —Corroboration with respect to one material 
particular is sufficient (R. v. McKelvey, [1914] St. R. Qd. 42; [1914] Q.W.N. 8; 
8 Q.J.P.R. 15). Evidence of opportunity without more is not eorroborationt 
(Brown r. Courtney (1917), 19 W.A.L.R. 22). See also E. v. Gee Pop (1922) r 
Can. Cr. Cas. 280. 

See also Peacock v. E. (1911), 13 C.L.R. 619; E. v. Lee, [1917] St. R. Qd* 
102; [1917] Q.W.N. 31; 10 Q.J.P.R. 137, and cases noted to ss. 212, 215, 632 r 
post . 

“Utter”. —Cf. the definition in s. 149, post. 

Definition of Offence. 

2. An act or omission which renders the person doing the act or 
making the omission liable to punishment is called an offence. 

Division of Offences . 

3. Offences are of three kinds, namely, Crimes, Misdemeanours,, 
and Simple Offences. 

Crimes and Misdemeanours are indictable offences; that is to say, 
the offenders cannot, unless otherwise expressly stated, be prosecuted or 
convicted except upon indictment. 



687 


The Criminal Code. ss. 3,4. 

A person guilty of a simple offence may be summarily convicted by 
two justices in petty sessions. 

An offence not otherwise designated is a simple offence. 

Cf. definition of “indictment” in s. 1, ante ; and see the Acta Shortening 
Act of 1867, s. 12, title Acts. 

As to simple offences, see Tlie Justices Act of 1886, ss. 19, 30, 4 (“simple 
offence’ J ), title Justices; Acts Shortening Act of 1867, s. 27, title Acts. 

In his letter to the Attorney-General dated October 29, 1897, accompanying 
the draft Criminal Code, Sir Samuel Griffith points out that the Boyal 
(Commission appointed in England in 1878 to report on the provisions of a draft 
Criminal Code, recently prepared, “proposed to abolish the distinction between 
felonies and misdemeanours and to call all indictable offences by the name of 
crimes. But there is, I think, a general consensus of sentiment that grave 
offences are not all of the same degree of gravity, and that real distinction in 
land does exist between them; and it seems desirable to recognise this fact 
in a Code .” Sir Samuel Griffith also stated: “It is proposed, therefore, to 
divide offences (other than simple offences) into crimes and misdemeanours—two 
well-known terms conveying with sufficient clearness the idea of graver or lesser 
heinousness—to call the more serious offences crimes and tlie less serious ones 
misdemeanours, and to provide that a crime involves, unless otherwise stated, the 
consequence of liability to arrest without warrant . 1 ’ See also s. 5, post. 

A ]>roceeding is a criminal matter where taken under a statutory provision 
authorising imprisonment for its infringement (1L v. White (I860), 1 S.C.R. 
9). As to whether a proceeding is a criminal proceeding where imprisonment 
oan be imposed only upon failure to comply with an order in the first place, see 
Derby Corporation v. Derbyshire County Council , [1897] A.C. 550; R. w White , 
supra . Seo also s. 19 (6), post, and cases cited in Graham, Graham and Lukin 
•on Justices * Civil Jurisdiction (2nd ed.), at p. 174. 


Attempts to commit Offences. 

4. When a person, intending to commit an offence, begins to put 
his intention into execution by means adapted to its fulfilment, and 
manifests his intention by some overt act, but does not fulfil bis intention 
to such an extent as to commit the offence, he is said to attempt to 
commit the offence. 

It is immaterial, except so far as regards punishment, whether the 
offender does all that is necessary on his part for completing the commis¬ 
sion of the offence, or whether the complete fulfilment of his intention 
is prevented by circumstances independent of his will, or whether he 
■desists of his own motion from the further prosecution of his intention. 

It is immaterial that by reason of circumstances not known to the 
offender it is impossible in fact to commit the offence. 

The same facts may constitute one offence and an attempt to commit 
another offence. 

As to attempts to commit offences, see also ss. 535-538, 583, post. As to 
attempts to procure commission of criminal acts, see s. 539, post. 

Preparation to commit certain crimes is a crime under s. 540, post. 

Prior to the enactment of this Code it was held that there could b^ no 
attempt to commit an offence which, to the knowledge of the person accused, 
•was impossible to be committed (22. v. Moody (1897), 8 Q.L.J. 102; 8 Q.L.J. 
(N.c.) 7i). 

Por cases defining what is an attempt at common law and the distinction 
between mere preparation and an attempt, see Moss v. Bonohoe (1915), 2Q 
C.L.R. 580, 615; Brrwin v. Bonohoe (1915), 21 C.L.E. 1; 22. v. Landow ( 1913), 
8 Cr. App. R. 218 (mere intention to commit an offence); Halsbury s Laws of 
England (2nd ed.), Vol. 9, p. 40; English and Empire Digest, Vol. 14, pp. 101 
et seq. 
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Arrest without Warrant. 

5. The expression “The offender may be arrested without 
warrant” means that the provisions of this Code relating to the arrest 
of offenders or suspected offenders without warrant are applicable to the 
offence in question, either generally or subject to such conditions, if 
any, as to time, place, or circumstance, or as to the person authorised to 
make the arrest, as are specified in the particular case. 

Except when otherwise stated, the definition of an offence as a. 
crime imports that the offender may be arrested without warrant. 

The expression “The offender cannot be arrested without warrant” - 
means that the provisions of this Code relating to the arrest of offenders 
or suspected offenders without warrant are not applicable to the crime 
in question, except subject to such conditions, if any, as to time, place, 
or circumstance, or as to the person authorised to make the arrest as- 
are specified in the particular ease. 

For the provisions of the Code relating to arrest without warrant, see 88- 
54(i-551, pout. Sec also ss. 255, 552, post, and The Justices Act of 1880, s. 69, 
title Justices. 

Provision for issue of warrants for arrest is made by ss. 57 et .try. of that 

Act. 

For the distinction between crimes and misdemeanours, sec s. 8, ante, and 
notes thereto. 


Carnal Knowledge. 

6. When the term “carnal knowledge” or the term “carnal 
connection” is used in defining an offence, it is implied that the offence, 
so far as regards that element of it, is complete upon penetration. 

A male person under fourteen years of age is presumed to be incapable of 
having carnal knowledge (s. 29, post). 

For eases, see Halsbury’s Laws of England (2nd cd.), Vol. 9, p. 476; 
English and Empire Digest, Vol. 15, p. 843. 


CHAPTER II. 

Parties to Offences. 

Principal Offenders. 

7. When an offence is committed, each of the following persons is 
deemed to have taken part in committing the offence and to be guilty 
of the offence, and may be charged with actually committing it, that is 
to say— 

(а) Every person who actually does the act or- makes the omis¬ 
sion which constitutes the offence; 

(б) Every person who does or omits to do any act for the purpose 
of enabling or aiding another person to commit the offence; 

( c ) Every person who aids another person in committing the 
offence; 

(d) Any person who counsels or procures any other person to- 
commit the offence. 

In the fourth ease he may be charged either with himself commit¬ 
ting the offence or with counselling or procuring its commission. 
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A conviction of counselling or procuring the commission of an 
offence entails the same consequences in all respects as a conviction of 
committing the offence. 

Any person who procures another to do or omit to do any act of 
such a nature that, if he had himself done the act or made the omission, 
the act or omission would have constituted an offence on his part, is 
guilty of an offence of the same kind, and is liable to the same punish¬ 
ment, as if he had himself done the act or made the omission; and lie 
may be charged with himself doing the act or making the omission. 

As to counsel ling offences, see also s. 9, post. 

Provision for charging together persons who arc parties to the same offence 
is made by ss. 5(58 («>), 5(59, post. As to separate trials of persons charged 
together, see s. (50(5, post. As to jurisdiction, see s. 557 (6), post. 

For alternative verdicts on an indictment for procuring commission of an 
offence, see ss. 582, 583, pout. 

So far as this section applies to simple offences it is only declaratory of the 
■common law and is applicable to corporations (Smith v. Trocadero Dansant Ltd., 
[1927] St. R, Qd. 39; [19271 Q.W.N. 3; 21 Q.J.P.R, 6), 

It is to he observed that the expressions “ principal in the first degree”, 
* * principal in the second degree” and “ accessory before the fact” do not occur 
in this (hide. The* liability in these cases corresponds to that imposed by 
paragraphs (a ), (c) and (d) respectively. As to accessories after the fact, 
see ss. 10, 5(H), post. 

Persons who at common law would have been principals or accessories at or 
before the fact, though not present at the fact, arc parties and guilty (E. y. 
Brown (1896), 15 N.Z.L.H. 18). 

As to who is a principal offender, see Stevens v. Power (1914), 8 Q.J.P. 
55 (Mag. Cas.). 

As to what is sufficient evidence of concerted action, see E. v. Kenniff, 
[1903] St. B. Qd. 17; R. v. Macdonald , [1904] St. R. Qd. 151; '[1904] Q.W.N. 50. 

It is not an offence to counsel the commission of an offence which was not 
actually committed (R. v. Bowern (1915), 34 N.Z.L.R. 696). See also R. v. 
See Lun $ Welsh (1932), 32 N.S.W.S.R. 363; Walsh v. Sainslury (1926), 36 
C.L.B. 464. But see s. 8, post . 

The question whether the connection of a person with the crime committed 
was such as to bring him within this section or s. 8, post, is one for the jury. 
See Brennan v. E. (1936), 55 C.L.B, 253. 

In the absence of statutory provision to that effect a partnership cannot 
be convicted qua firm, but the conviction must be of the individual members. 
See Bishop v. Chung Bros. (1907), 4 C.L.B. 1262. At p. 1267 Griffith C.J. said: 
“The general rule is that the criminal law affects natural persons only. Con¬ 
sidering that the criminal law is ultimately enforceable by imprisonment, it is 
obvious that that must be so.” But see s. 1 (“person”), ante , and Smith v. 
Trocadero Dansant Ltd., supra. 

For common law cases, see Halsbury’s Laws of England (2nd ed.), Vol. 9, 
p. 27. 


Offences committed in prosecution of Common Purpose. 

8 . "When two or more persons form a common intention to 
prosecute an unlawful purpose in conjunction with one another, and in 
the prosecution of such purpose an offence is committed of such a nature 
that its commission was a probable consequence of the prosecution of 
such purpose, each of thorn is deemed to have committed the offence. 

See Brennan v. E. (1936), 55 C.L.B. 253, noted to s. 7, ante . 

For the common law, see Halsbury's Laws of England (2nd ed.), Vol. 9, 
p, 32. 
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Mode of Execution Immaterial. 

9. When a person counsels another to commit an offence, and an 
offence is actually committed after such counsel by the person to whom 
it is given, it is immaterial whether the offence actually committed is 
the same as that counselled or a different one, or whether the offence is 
committed in the way counselled, or in a different way, provided in 
either ease that the facts’ constituting the offence actually committed 
are a probable consequence of carrying out the counsel. 

In either case the person who gave the* counsel is deemed to have 
counselled the other person to commit the offence actually committed 
by him. 


See s. 7 (d), ante, and notes thereto. 

For the eommoa law, see Halsbury’s Laws of England (2nd ed.), Vol. 9, 
p. 32. 


Accessories after the Fact. 

10. A person who receives or assists another who is, to his know¬ 
ledge, guilty of an offence, in order to enable him to escape punishment, 
is said to become an accessory after the fact to the offence. 

A married woman does not become an accessory after the fact to an 
offence of which her husband is guilty, by receiving or assisting him in 
order to enable him to escape punishment; nor by receiving or assisting, 
in her husband’s presence and by his authority, another person who is 
guilty of an offence in the commission of which her husband has taken 
part, in order to enable that other person to escape punishment: Nor 
does a husband become accessory after the fact to an offence of which 
his wife is guilty by receiving or assisting her in order to enable her to 
escape punishment. 

For liability of accessories after the fact, see ss. 544, 545, post. 

An accessory after the fact to murder or wilful murder is punishable under 
s. 307, post. 

Accessories after the fact may be charged together or with principal 
offenders (ss. 568 (5), 569, post). As to separate trials of persons charged 
together, see s. 606, post. As to jurisdiction, see s. 557 (6), post. 

As to whether suppression of evidence against a person who has committed 
a crime is sufficient to constitute the person suppressing it an accessory after the 
fact, see B. v. Sweeney (1905), 7 N.Z.G.L.R. 529. 

Where the prisoner, charged as accessory after the fact, sent the principal 
clothes and a letter which did not reach him, it was held that he could not be 
convicted as an accessory, but might have been convicted of an attempt to assist 
under a provision corresponding to s. 583, post. See B. v. Maloney (1901), 
1 N.S.W.S.R. 77. 

The fact that subsequently to a conviction of a prisoner as accessory after 
the fact the person alleged to have been the principal offender was acquitted of 
the crime is not a ground for quashing the conviction (It. v. Williams (1932), 
32 N.S.W.S.R. 504). 

Sec also 7?. v. Fompcy (1924), 18 Q.J.P.R. 59. 

For the common law, see Halsbury’s Laws of England (2nd ed.), Vol. 9, 
p. 36. 
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CHAPTEE III. 

Application of Criminal Law. 

Effect of Changes in Law. 

11. A person cannot be punished for doing or omitting to do an 
act unless the act or omission constituted an offence under the law in 
force when it occurred ; nor unless doing or omitting to do the act under 
the same circumstances would constitute, an offence under the law in 
force at the time when he is charged with the offence. 

If the law in force when the act or omission occurred differs from 
that in force at the time of the conviction, the offender cannot be 
punished to any greater extent than was authorised by the former law, 
or to any greater extent than is authorised by the latter law. 


Application of Code as to Offences Wholly or Partially Committed in 

Queensland. 

12. This (lode applies to every person who is in Queensland at the 
time of his doing any act or making any omission which constitutes an 
offence. 

With regard to offences which are of such a nature that they 
comprise several elements, if any acts or omissions or events actually 
occur which, if they all occurred in Queensland, would constitute an 
offence, and any of such acts or omissions or events occurs in Queensland, 
although all or some of the other acts or omissions or events which, if 
they occurred in Queensland, would be elements of the offence occur 
elsewhere than in Queensland; then— 

(1) If the act or omission which, in the case of an offence wholly 
committed in Queensland, would be the initial element of the offence, 
occurs in Queensland, the person who does that act or makes that 
omission is guilty of an offence of the same kind, and is liable to the 
same punishment, as if all the subsequent elements of the offence had 
occurred in Queensland; and 

(2.) If that act or omission occurs elsewhere than in Queensland, 
and the person who does that act or makes that omission afterwards 
comes into Queensland, he is by such coming into Queensland guilty of 
an offence of the same kind, and is liable to the same punishment, as 
if that act or omission had occurred in Queensland, and he had been in 
Queensland when it occurred: 

But in any such case it is a defence to the charge to prove that the 
accused person did not intend that the act or omission should have effect 
in Queensland. 

This section does not extend to a ease in which the only material 
event that occurs in Queensland is the death in Queensland of a person 
whose death is caused by an act done or omitted to be done at a place 
not in Queensland, and at a time when he was not in Queensland. 

As to attempts, see s. 539, post. 

The reference to Queensland includes the dependencies of Queensland. See 
Acts Shortening Act of 1857, s. 10, title Acts. For the territorial limits of 
Queer*’ 1 and. see (he Preliminary Note to the title Constitution. 

Of. ha. 406, 433, 434, 542, G59a (G), post. 
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An alien is triable in the same manner as if he were a natural-born British 
subject (British Nationality and Status of Aliens Act, 1914, s. 18 (Imperial), 
title Aliens). • 

The general rule is that the legislature of a Dominion is only entitled to 
impose criminal consequences upon acts occurring within its own territorial 
limits ( Macleod v. A.-G., [1891] A.C. 455; B. v. Barton (1879), 1 Q.L.J. Supp. 
16; In re Garuchet (1899), 9 Q.L.J. 122; 9 Q.L.J. (N,G.) 67). This power is 
somewhat extended in cases where persons die outside territorial limits, by The 
Admiralty Offences (Colonial) Act, 1860 (Imperial), post . The power of the 
Parliament of Queensland to enact this provision appears to be supported by the 
decision in Peninsular and Oriental Steam Navigation Co, v. Kingston ? [1903] 
A.C. 471. See also the Preliminary Note to the title Constitution. 

In Ills letter of October 29, 1897, accompanying the draft of the Criminal 
Code, Sir Samuel Griffith stated: “In consequence, x'mrhaps, of the insular 
position of England, the Common Law appears to contain no provision as to the 
punishment of an offender in a case where several acts or events are necessary 
to constitute ail offence, and where some only of these acts or events occur within 
the jurisdiction, the rest occurring out of the jurisdiction . 3 * He says of Chapter 
III of the Code that it “asserts the right of Queensland tribunals to punish a 
man” in such cases. 

As to jurisdiction to try for offences, see the Supreme Court Act of 18G7, 
s. 24, title Supreme Court; The Australian Courts Act, 1828, s. 4 (Imperial), 
title Constitution; The Admiralty Offences (Colonial) Act, 1849, s. 3 
(Imperial), post ; The Fugitive Offenders Act, 1881, as. 20, 21, 29 (Imperial), 
post] the Preliminary Note, ante . 

As to kidnapping by a British ship, see B* v. Coath (1871), 2 S.C.Tt. 178. 

Offences 'procured or counselled by Persons out of Queensland. 

13. Any person who, having while out of Queensland procured 
another to do or omit to do in Queensland an act of such a nature that, 
if he had himself done the act or made the omission in Queensland, he 
would have been guilty of an offence, afterwards comes into Queensland, 
is by such coming into Queensland guilty of an offence of the same kind, 
and is liable to the same punishment, as if he had himself done the act 
or made the omission in Queensland. 

Any person who, having while out of Queensland counselled or 
procured the commission of an offence which is actually committed in 
Queensland, afterwards comes into Queensland, is by such coming into 
Queensland guilty of an offence of the same kind, and is liable to the 
same punishment, as if he had been in Queensland when the offence was 
committed. 

I’d* the general liability for procuring commission of offences, see s. 7 {&), 
ante. 

See also s. 539, post. 

Cf. Peninsular and Oriental Steam Navigation Co. Ltd. v. Kingston, [_ 1903j 
A.C. 471. 

Offences procured in Queensland to be committed out of Queensland. 

14. Any person who while in Queensland procures another to do 
an act or make an omission at a place not in Queensland of such a 
nature that, if he had himself done the act or made the omission in 
Queensland, he would have been guilty of an offence, and that, if he had 
himself done the act or made the omission, he would have been guilty 
of an offence under the laws in force in the place where the act. or 
omission is done- or made, is guilty of an offence of the same kind, and 
is liable to the same punishment, as it the act had been done or the 
omission had been made in Queensland, but so that the punishment does 
not exceed that which he would have incurred under the laws in force in 
the place where the act was done or the omission was made, if lie had 
himself done the act or made the omission. 
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A prosecution cannot be instituted under the provisions of -this 
section except at the request of the Government of the State having 
jurisdiction in the place where the act or omission occurs. 

For the general liability for procuring offences, see s. 7 (<3), ante. 

An averment, in the indictment that the prosecution is instituted at the 
request of the Government of any State is evidence of that fact. See s. C38, 
post. 


Defence Force. 

15. Officers and men of the Land and Marine Defence Force are, 
while on duty or in uniform, subject to the special laws relating to that 
Force, but are not exempt from the provisions of this Code. 

As to whether this provision is applicable to the defence forces of the 
(Jounnmonwealth, see Acts Shortening Act of 1807, a. 14, title Acts; Pirric r . 
McFarlanc (1925), 36 C.L.R. 170. 


Person not to be Twice Punished for Same Offence. 

16. A person cannot be twice punished either under the provisions 
of this Code or under the provisions of any other law for the same act or 
omission, except in the case where the act or omission is such that by 
means thereof he causes the death o£ another person, in which case he 
may be convicted of the offence of which lie is guilty by reason of 
causing such death, notwithstanding that he has already been convicted 
of some other offence constituted by the act or omission. 

Sec also a. 17, •post, and ss. 7, 8 of the Act, ante] Grimes Act 1914-1932, 
s. 11 (Commonwealth). 

As to pleas of autrefois acquit and autrefois convict , see ss. 598 (3), (4), 
602, post. 

The test under this section is not the same as that under a plea of autrefois 
convict which is dealt with by ss. 17, 598, post (Connolly v. Meagher (1906), 
infra ). 

There must he a unity at least of time and place with respect to the two 
acts or omissions; it is not sufficient that subsequent acts which prove the crime 
also constitute in themselves another crime for which the accused has been tried 
(E. v. Hull (No. 2), [1902] St. E. Qd. 53). 

As to whether a conviction of having supplied liquor to a boy undeT 
fourteen years of age bars a prosecution in respect of the same transaction for 
keeping the premises open for sale of liquor during prohibited hours, see 
Connolly v. Meagher , 3 C.L.E. 682.; [1906] St. E. Qd. 125; [1906] Q.W.N. 23. A 
conviction for resisting arrest bars a prosecution for assaulting a police officer 
while in execution of his duty (E. v. Donnelly (1920), 14 Q.J.P.R. 62). See also 
Gould v. Sin On Lee (1911), 6 Q.J.P.E. 15 (found in unlawful possession of 
opium; uulawfullv having opium in possession); B. v. fiammon, [1920] Q.W.N. 
25; 14 Q.J.P.E. 157, noted to s. 340, post. 

See also ss. 509, 584, 657, 660, post; The Vagrants, Gaming, and Other 
Offences Act of 1931, s. 47 (1), title Vagrants. 


Former Conviction or Acquittal. 

17. It is a defence to a charge of any offence to show that the 
accused person has already been tried, and convicted or acquitted upon 
an indictment on which he might have been convicted of the offence 
with which he is charged, or has already been acquitted upon indict¬ 
ment, or has already been convicted, of an offence of which he might 
be convicted upon the indictment or complaint on which he is charged. 

See also s. 16, ania, and hs. 7, 8 of the Act, ante. 

As to pleas of autrefois acquit and autrefois convict, see ss. 598 (?>), (4), 
602, post. 
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This section does not afford a plea of autrefois acquit l>y virtue of a charge 
on a complaint for a simple offence. In order to avail himself of such a 
defence the accused must have obtained a certificate under s. 700, post (Curran 
v. Wong Joe, [1927] St. R. Qd. 112; [1927] Q.W.N. 8; 21 Q.J.P.R. 14; R. v. 
O'Kelly <f- Zammit, [1936] St. R. Qd. 249, at p. 257). It is no defence that 
accused had been charged with the same indictable offence before a magistrate 
who had refused to commit him (R. v. Sattsier (1920), 14 Q.J.P.R. 89). 

The test on a plea of autrefois acquit is whether the evidence necessary to 
support the second charge would have been sufficient, to procure a conviction on 
the first (Dray v. Mitchell, [1932] St, H. Qd. 18; 25 Q.J.P.R. 162; Li Wan Quai 
v. Christie (1906), 3 C.L.R. 1125, at p. 1131; Ex parte Spencer (1905), 2 C.L.R. 
250; Chia Gee v. Martin (1905), 3 C.L.R, 649). As to whether tin's test is 
exhaustive, see R. v. Cleary, [1914 | V.L.R. 571; R. v. McNieol, |1910| V.L.R. 
350. See also Ilalsbury’s Laws of England (2nd ed.), Vol. ft, p. 153; English 
and Empire Digest, Vol. 14, p. 336. 

See also ss. 483, 584, 657, 660, post. 


CHAPTER IV. 

Punishments. 

Kinds of Punishment. 

18. The punishments which limy lx; inflicted under this (lode are 
as follows;— 


Imprisonment with hard labour; 

Imprisonment without hard labour; 

[Detention in a reformatory prison;] 

Detention in an industrial or reformatory school; 

[Detention for [such period as may he specified hy the Court] in 
suc-h place and on such conditions as the Minister may direct 
pursuant to the provisions of “The Mate Children Acts , 
1911 to 1928.”] 

Solitary confinement; 

Whipping; 

Fine: 

Finding security to keep the peace and he of good behaviour. 

The punishment of whipping cannot he inflicted upon a female. 

The word “Death” was expunged where indicated by The Criminal Code 
Amendment Aet of 1922, s. 3 (i), post. As to abolition of punishment by death, 
see ibid., s. 2. The words “Detention in a reformatory prison” were inserted 
by The Criminal Code Amendment Act of 1914, s. 2" (1), post. The words 
“Detention for” to “1928” in square brackets were inserted by The State 
Children Acts Amendment Act of 1928, s. 3, title Children. 

With respect to imprisonment, see s. 19 (l)-(3), (6), post. Hard labour 
is defined for purposes of The Prisons Aet, 1890 (title Prisons), by s. 39 thereof. 

The administration of a convict ’a property while serving his sentence is 
dealt with by The Public Curator Act of 1915', Part IV, title Trustees and 
Executoes. 

Industrial schools and reformatories for convicted Children are governed by 
The State Children Aet of 1911, Part III, title Children. Children under 
the age of seventeen years who are convicted under this Act of any offence 
mentioned in ss. 24 or 25a of that Act must be dealt with as provided by ss. 
24, 25a and 26 thereof. See 11. v. Becston, [1915] St, R. Qd. 101 ; [19151 Q.W.N. 
16; 9 Q.J.P.R. 91; R. v. BecTcett (1922), 31 C.L.R. 246. 

As to solitary confinement, see ss. 19 (5), 654, post. 

As to whipping, see ss. 19 (5), 655, 666, 671, 678 (1), proviso (c), post. 

As to declaration that person convicted is an habitual criminal, see s. 659 a, 
post. 
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As to security to keep the peace and be of good behaviour, see s. 19 (7), 
(8), post. 

Appropriation of tines is dealt with by s. 658, post, and s. 25 of the Acts 
Shortening Act of 1867, title Acts. As to fines imposed by justices, see The 
Justices Act of 2886, s. 178, title Justices. 

Attainder, forfeiture and escheat upon conviction of treason, felony or 
felo de se, except in the case of forfeiture consequent upon outlawry, were 
abolished by The Escheat (Procedure and Amendment) Act, 1891, s. 12, title 
Practice. 

With respect to prisons, see title Prisons. 

A State must provido for detention in its prisons of persons accused or 
convicted of offences against laws of the Commonwealth and for punishment of 
persons so convicted (Commonwealth Constitution, s. 120, title Commonwealth 
and States). 

Conviction of an offence is frequently made a ground for disqualification 
from exercising a particular office or profession. See, e.g., Comnionwealtli 
Constitution, ss. 44 (ii), 45 (i), title Commonwealth and States; The 
Elections Act of 1915, s. 11, title Elections; Legislative Assembly Act of 1867, 
s. 7, title Constitution; The Local Government Act of 1936, s. 7 (2) (iv), title 
Local Authorities; The Jury Aet of 1929, s. 7 (Z>), tit.lo Juries; The Public 
Service Act of 1922, s. 28, title Public Service; The Medical Act of 1925, 
s. 15 (1) (i), The Dental Act of 1902, s.* 16 (1) (i), The Nurses and 
Masseurs Registration Act of 1928, s. 13 (2) (ii), The Pharmacy Act of 1917, 
s. 20, title Medicine and Pharmacy; The Veterinary Surgeons Act of 1936, ss. 
7 (/), 22 (1) (i), title Veterinary Medicine; The Professional Engineers Aet 
of 1929, s. 19 (1), tit.lo Engineers; The Land Surveyors Act of 1908, s. 18 (d), 
title Surveyors; The Railways Act of 1914, s. 25, title Railways and 
Tramways; The Queensland Law Society Act Amendment Act of 1930, s. 29, 
title Supreme Court; The Liquor Act of 1912, s. 22 (1) (v), title Liquor. 


Construction of provisions of Code as to Punishments. 

19. In the construction of this Code it is to be taken that, except 
■when it is otherwise expressly provided,— 

(1) A person liable to imprisonment, either with or without hard 
labour, for life or for any other period may be sentenced to 
similar imprisonment for any shorter term; 

(2) A person liable to imprisonment with hard labour may be 
* sentenced to imprisonment without hard labour; 

(3) A person liable to imprisonment, either with or without hard 
labour, may be sentenced to* pay a fine not exceeding five 
hundred pounds in addition to, or instead of, such 
imprisonment; 

(4) A person liable to a fine of any amount may be sentenced to 
pay a fine of any lesser amount; 

(5) The punishment of solitary confinement or of whipping 
cannot he inflicted upon a person who is sentenced to 
imprisonment, with or without hard labour, for a longer 
term than two years; 


(6) A person sentenced on conviction upon indictment to pay a 
fine may he sentenced to be imprisoned until the fine is paid, 
in addition to any other punishment to which he is sentenced: 
but so that the imprisonment for non-payment of the fine 
shall not extend for a term longer than two years, and shall 
not, together with the fixed tenn of imprisonment, if any, 
extend for a term longer than the longest term for which he 
might be sentenced to lie imprisoned without fine; 
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(7) A person convicted upon indieimont of an offence . . . . 
may, instead of, or in addition to, any punishment to which 
lie "is liable, be ordered to enter into his own recognisance, 
with or without sureties, in such amount, as the Court thinks 
tit, that he shall keep the peaee and lie of good behaviour for 
a time to be fixed by the Court, and may bo ordered to be 
imprisoned until such recognisance, with sureties if so 
directed, is entered into : but so that the imprisonment lor not 
entering into the recognisance shall not extend for a tern 
longer than one year, and shall not, together with the fixed 
term of imprisonment, if any, extend for a term longer than 
the longest term for which lie miglil lie sentenced In lie 
imprisoned without fine; 

(8) A person convicted of any offence upon summary conviction 
may, instead of being sentenced to any punishment to 
which lie is liable, be discharged upon his entering into his 
own recognisances, with or witlioul sureties, in such amount 
as the justices think fit, that lie shall keep (lie peaee and be 
of good behaviour for a term not exceeding one year; 

(9) When a person is convicted of any offence . . . the Court or 
Justices may, instead of passing sentence, discharge the 
offender upon his entering into his own recognisance, with 
or without sureties, in such sum as the Court or Justices may 
think fit, conditioned that he shall appear and receive judg¬ 
ment at some future sittings of the Court or when called 
upon. 

In subss. (7) and (9), the words “not punishable with death” were 
expunged where indicated by The Criminal Code* Amendment Act. of 1922, s. 3 
(ii), post. As to abolition of punishment by death, see ibid., s. 2. 

The punishment of imprisonment with hard labour for life awarded under 
ss. 37, 82, 305, post, cannot be mitigated or varied under this section. 

As to solitary confinement, see also s. 654, post. 

As to whipping, see also ss. 655, 666, 678 (1), proviso (e), post. 

At common law there was power to order imprisonment until, payment 
of a fine imposed for a misdemeanour (McKinnon v. li. (1927), 40 O.L.R, 217). 

Generally with respeet to imprisonment, sec The Prisons Act, 1890, title 
Prisons. 

For a case in which para. (8) may properly be applied, see Connolly v. 
Meagher (1906), 3 C.L.R. 682. 

As to para. (9), see also s. 650, post. 

Conditional suspension of punishment on first conviction is provided for by 
s. 656, post. 

As to punishment where a person attempting to commit an offence desists 
of his own will, see s. 538, post. 


Calculation of Term of Sentence: Cumulative Sentences: Escaped 

Prisoners. 

20. When a person who is convicted of an offence is undergoing, 
or lias been sentenced to undergo, for another offence, a sentence 
involving deprivation of liberty, the punishment to be inflicted upon him 
for the first-mentioned offence may be directed to take effect from the 
expiration of the deprivation of liberty for the last-mentioned offence. 
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Except as aforesaid, a sentence of imprisonment, with or without 
hard labour, upon a conviction on indictment takes effect from the first 
day of the Sittings of the Court at which the offender is convicted, and 
a sentence of imprisonment, with or without hard labour, upon a 
summary conviction takes effect from the commencement of the offender’s 
custody under the sentence. 

A person who escapes from lawful custody while undergoing a 
sentence involving deprivation of liberty is liable upon recapture to 
undergo the punishment which he was undergoing at the time of his 
escape, for a term equal to that during which he was absent from prison, 
after the escape and before the expiration of the term of his original 
sentence, whether at the time of his recapture the term of that sentence 
has or has not expired. 

As to cumulative sentence where a person is convicted of an offence against 
Commonwealth law, see Crimes Act 1914-1932, s. 19 (Commonwealth). 

A sentence to operate cumulatively must be in respect of a conviction 
subsequent, to that for which the offender has already been sentenced (Laird v. 
Mitchell, [1930 | St. 11. Qd. 38; 24 Q.J.P/R. 43). 

Each term to bo served must be so particularised as to the time at which 
at begins as to be capable of separate identification an a single sentence. (Ibid.) 
A sentence is not properly made cumulative on another sentence by stating on. 
the record “cumulative on former sentence . 91 Such former sentence must be 
specifically described ( li . v. Desmond (1877), 3 V.L.R. (L.) 48). Qutvre, 
whether a series of orders for payment of fines and, in default of payment, -for 
imprisonment is allowable under this section (Laird v. Mitchell, supra). 

As to cumulative sentences, sec also English and Empire Digest, Vol. 14, 
p. 476. 

Commencement of sentence where a convicted person appeals is dealt with 
by s. 6710 (3), post. 


Prerogative. 

21. Nothing in this Code affects Her Majesty’s Royal Prerogative 
of Mercy. 

As to the prerogative of mercy, see also ss. 675-677, post; Letters Patent of 
June 10, 1925, Constituting the Office of Governor, clause 7, and Instructions to 
the Governor of the same date, clause 8, title Constitution - . 


CHAPTER V. 

Criminal Responsibility. 

Ignorance of Law: Bona fide Claim of Right. 

22. Ignorance of the law does not afford any excuse for an act or 
omission which would otherwise constitute an offence, unless knowledge 
of the law by the offender is expressly declared to be an element of the 
offence. 

But a person is not criminally responsible, as for an offence relating 
to property, for an act done or omitted to be done by him with respect 
to any property in the exercise of an honest claim of right and without 
intention to defraud. 

As to application of this section, see s. 36, post. 

Ignorance of the law cannot be set up as a defence, even by a foreigner in 
whose country the act is not an offence (It. v. Esop (1836), 7 C. & P. 456; 
Re Barm-net 'and Allain (1852), 1 E. & B. 1), but it seems that it may be a 
ground for mitigation of punishment (2f. v. Craws June (1860), Bell C.C. 303). 
See further the English and Empire Digest, Vol. 34, p. 47. 
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The expression “criminally responsible ,, is defined by s. 1, ante . 

The question whether an act was done under an honest claim of right is 
one for the jury where there is some evidence upon which they may find either 
way (Milehert v. Buttress, [1909] Q.W.N. 23; 3 Q.J.P.B. 101). 

Wherever an honest claim of right can be set up and is set up, justices have 
no jurisdiction (Kccihle v. 'Clancy, [1909] St, B. Qd. 345; [1909] Q.W.N*. 51; 
3 Q.J.P.B. 206; 4 C.L.L.B. 65). Their decision that the claim of right is an 
honest one, being a matter going to their jurisdiction, may be reviewed on appeal, 
but in practice the Court will not interfere with it where there is evidence upon 
which a reasonable man might so decide (Boyle v. Anyon, [1910] St. B. Qd. 180; 
[1910] Q.W.N. 31; 3 Q.J.P.B, 183). 

See also s. 275, post; English and Empire Digest, Vol. 15, p. 1023. 


Intention: Motive . 

23. Subject to the express provisions of this Code relating to 
negligent acts and omissions, a person is not criminally responsible for 
an act or omission which occurs independently of the exercise of his 
will, or for an event which occurs by accident. 

Unless the intention to cause a particular result is expressly 
declared to be an element of the offence constituted, in whole or part, 
by an act or omission, the result intended to be caused by an act or 
omission is immaterial. 

Unless otherwise expressly declared, the motive by which a person 
is induced to do or omit to do an act, or to form an intention, is 
immaterial so far as regards criminal responsibility. 

“Criminally responsible’* is defined by s. 1, ante. 

This section applies to all offences against the statute law of Queensland 
(s. 36, post; Molloy v. Hallam, [1903] St. E. Qd. 282, per Griffith C.J.). 

It is not now necessary to have recourse to the doctrine of mens rea, the 
sole test being that laid down by this section (per Griffith C.J. in Widgee Shire 
Council v. Bonney (1907), 4 C.L.B. 977; 1 Q.J.P.B. 50). 

For the distinction between motive and intention, see Brisbane Shipwrights 
Provident Union v. Reggie (1906), 3 C.L.B. 686, at p. 701. The value and 
effect of motive as evidence was considered in Mutual Life Insurance Co. of 
New York v. Moss (1906), 4 C.L.B. 311. 

See Molloy v. Eallam, [1903] St. B. Qd. 282 (suspicion of stealing animals); 
Lawrence v. Lake, [1921] Q.W.N. 30; 15 Q.J.P.B. 138 (ignorance that parcel in 
possession contained opium). 


Mistake of Fact. 

24. A person who does or omits to do an act under an honest and 
reasonable, but mistaken, belief in the existence of any state of things 
is not criminally responsible for the act or omission to any greater extent 
than if the real state of things had been such as he believed to exist. 

The operation of this rule may be excluded by the express or implied 
provisions of the law relating to the subject. 

See s. 1 (“criminally responsible”)* ante, and s. 36, post . 

Ignorance of age is immaterial in certain cases. See ss. 229, 352, post. 

For the distinction between a mistake of fact and a mistake of law, see 
Pusey v. Wagner, [1922] St. R. Qd. 181; [1922] Q.W.N. 32; 16 Q.J.P.B. 94. 
For the distinction between a mistake of fact and a mistake as to tho legal effect 
of a document, see Beetham v. Tremeatrne (1905), 2 C.L.R. 582, at p. 585. 

As to whether, where the law imposes upon a particular person a duty to 
do a particular thing, a request to another person to do it and a promise by 
such person to do it can support a reasonable belief within this section that 
such thing has been done, see Thomas v. McEather, [19201 St. B. Qd. 166; 
[1920] Q.W.N. 37; 14 Q../.P.R. 160. H 
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The test for determining whether the effect of this section is excluded by 
the law relating to the subject is not the same as the test formerly applicable 
at common law for determining whether the liability imposed was irrespective 
of non-existence of mens rca (Thomas v. McEather, supra , per Cooper C.J., 
Lukin and Real JJ.; contra , Chubb and MeCawley JJ.). As to what amounts 
to an express or implied exclusion, see ibid. 

It is the duty of a court of summary jurisdiction to consider whether this 
section applies in cases in which it is raised as a defence (Waterside Workers’ 
Federation of Australia v. Birt $ Co. Ltd., [1918] St. R. Qd. 10; [1918] Q-W.N*. 
8; 12 Q.J.P.B. 1). 


Extraordinary Emergencies. 

25. Subject to the express provisions of this Code relating to acts 
done upon compulsion or provocation or in self-defence, a person is not 
criminally responsible for an act or omission done or made under such 
-circumstances of sudden or extraordinary emergency that an ordinary 
person possessing ordinary power of self-control could not reasonably be 
expected to act otherwise. 

See s. 1 (“criminally responsible”), ante , and s. 36, post. 

As to acts done under compulsion, see ss. 32, 49, 223, post. 

The effect of provocation is dealt with by ss. 268-272, 304, post. 

With respect to acts done in self-defence, see ss. 31, 271-273, post. 


Presumption of Sanity . 

26. Every person is presumed to be of sound mind, and to have 
been of sound mind at any time which comes in question, until the 
contrary is proved. 

See s. 36, post (application to all statutory offences). 

See also s. 27, post, and notes thereto. 

A finding of the jury against the defence of insanity was held not to be 
unreasonable in B. v. Marin one, [1915] St. R. Qd. 14; [1915] Q.W.N. 6; 
8 Q.J.P.B. 205. 

See also B . v. Roche (1889), 3 Q.L.J. 139, noted to s. 645, post. 


Insanity. 

27. A person is not criminally responsible for an act or omission 
if at the time of doing the act or making the omission he is in such a 
state of mental disease or natural mental infirmity as to deprive him of 
capacity to understand what he is doing, or of capacity to control his 
actions, or of capacity to know that he ought not to do the act or make 
the omission. 

A person whose mind, at the time of his doing or omitting to do 
an act, is affected by delusions on some specific matter or matters, but 
who is not otherwise entitled to the benefit of the foregoing provisions 
of this section, is criminally responsible for the act or omission to the 
same extent as if the real state of things had been such as he was induced 
by the delusions to believe to exist. 

Sec s. 1, ante (“criminally responsible”) ; s, 36, post (application to all 
statutory offences) ; s. 26, ante (presumption of sanity). 

This section is applied to cases of intoxication or stupefaction by liquor or 
-drugs by s. 28, post. 

Acquittal on the ground of unsound ness of mind and the effect of such au 
acquittal is dealt with by s. 647, post. 

Insanity during trial is dealt with by s. 645, post. 
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As to delusions, of. s. 24, ante . 

This section does not apply to a person who is, by reason of weak 
mindedness, more likely to be affected by excitement than a normal person 
(E. v. Moore (1908), 10 W.A.L.B. 64). 

It is sufficient to establish a defence of insanity on the balance of 
probability. Sec Sodrman v. B. (1936), 55 C.L.B. 192; E. v. Porter (1933),, 
55 C.L.B. 182, where the criminal law relating to insanity is discussed. 

For a case in which a verdict of guilty was held to be unreasonable, having 
Tegard to the evidence that the accused was deprived, by mental disease, of the 
power to control his actions, see Wray v. 1L (1930), 33 W.A.L.B. (57. 

As to ignorance of the effect of an act, see E. v. Holden, [1920] N.Z.LJEL 

458. 

For the common law rules, see McNaghten’s Case (1843), 10 Cl. and F, 
200; English and Empire Digest, Vol. 14, pp. 55 et seq .; Halsbury’s Laws of 
England (2nd ed.), Vol. 9, p. 20. 


Intoxication . 

28. The provisions of the last preceding section apply to the case 
of a person whose mind is disordered by intoxication or stupefaction 
caused without intention on his part by drags or intoxicating liquor or 
by any other means. 

They do not apply to the case of a person who has intentionally 
caused himself to become intoxicated or stupefied, whether in order to 
afford excuse for the commission of an offence or not. 

When an intention to cause a specific result is an element of an 
dfienee, intoxication, whether complete or partial, and wliether inten¬ 
tional or unintentional, may be regarded for the purpose of ascertaining 
whether such an intention in fact existed. 

See a 36, post (application to all statutory offences). 

Drunkenness is never a defence unless it amounts to unsoundness of mind 
and not then if intentionally caused by the accused ( E . v. Corbett, [1903} 
St. R. Qd. 246). 

There is a presumption that a person who drinks to excess intends to become 
intoxicated (Parker v. B . (1915), 17 W.A.L.B. 96). 

Where an accused was so drunk at the time of committing a theft as to ba 
incapable of forming an animus furamdi it was held that he was not guilty 
of larceny ( E . v. Glen (1899), 9 Q.L.J. 140; 9 Q.L.J. (N.C.) 80, decided prior 
to the commencement of this Code). 

For common law cases, see Halsbury’s Laws of England (2nd ed.), Vol. 9> 
-- p. 22. 


Immature Age. 

29. A person under the age of seven years is not criminally 
responsible for any act or omission. 

A person under the age of fourteen years is not criminally 
responsible for an act or omission, unless it is proved that at the time 
of doing the act or making the omission he had capacity to know that 
he ought not to do the act or make the omission. 

A male person under the age of fourteen years is presumed to be 
incapable of having carnal knowledge. 

Sec ss. 1 ( <f criminally responsible”), 6 (“carnal knowledge”), ante, and 
s. 36 (application to all statutory offences), post. 

Provision for the summary trial of children under the age of twelve on 
charges of indictable offences, with certain exceptions, is made by s. 678, post. 
Bee also s. 443, post . As to trial of children before Courts of Petty Sessions, 
see also The Children’s Courts Act of 1907, title Justices. 
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Convicted children under the age of seventeen years must be dealt with in 
accordance with The State Children Act of 1911, ss. 24, 25a, 26, title Children. 

See Police v. Walsh (1907), 1 Q.J.P. 29 (Mag. Cas.) (charge of illegally 
using a horse against a boy of seven years). 

In consequence of the presumed incapacity of a boy under fourteen years 
to have carnal knowledge, the offence of permitting a person to have carnal 
knowledge (s. 208 (3), post) cannot be committed with such a boy (B. v. 
Moody (1897), 8 Q.L.J. 102; 8 Q.L.J. (N.C.) 71). 

A boy under fourteen years who is party to an unnatural offence may be an 
accomplice (It. v. Edwards. (193.1), 25 Q.J.P.R. 79). 

See further Halsbury’s Laws of England (2nd ed.), Yol, 9, p. IX. 


Judicial Officers. 

30. Except as expressly provided by this Code, a judicial officer 
is not criminally responsible for anything done or omitted to be done by 
him in the exercise of his judicial functions, although the act done is 
in excess of his judicial authority, or although he is hound to do the 
act omitted to be done. 

Sec s. 1 ("criminally responsible”), ante, and s. 36 (application to all 
statutory offences), post. 

For the crimes of judicial and official corruption, see sh. 120, 121, post. 
See also s. 136, post. 

Justification and Excuse: Compulsion. 

31. A person is not criminally responsible for an act or omission, 
if he does or omits to do the act under any of the following circum¬ 
stances, that is to say— 

(1) In execution of the law; 

(2) In obedience to the order of a competent authority which 
he is bound by law to obey, unless the order is manifestly 
unlawful; 

(3) When the act is reasonably necessary in order to resist actual 
and unlawful violence threatened to him, or to another 
person in his presence; 

(4) When he does or omits to do the act in order to save himself 
from immediate death or grievous bodily harm threatened 
to be inflicted upon him by some person actually present 
and in a position to execute the threats, and believing himself 
to be unable otherwise to escape the carrying of the threats 
into execution: 

But this protection does not extend to an act or omission 
which would constitute [the crime of treason or wilful 
murder or murder, or any of the crimes defined in the second 
paragraph of section eighty-one and in section eighty-two 
of this Code,] or an offence of which grievous bodily harm 
to the person of another, or an intention to cause such harm, 
is an element, nor to a person who has by entering into an 
unlawful association or conspiracy rendered himself liable 
to have such threats made to him. 

Whether an order is or is not manifestly unlawful is a question of 

law. 

The words in square brackets were substituted for "an offence punishable 
with death” by The Criminal Code Amendment Aet of 1922, s. 3 (iii), post. 
As (o abolition of punishment by death, see Hid., s. 2. 
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“Criminally responsible” and “grievous bodily harm” are defined by s. 1, 
ante. 

This section applies to all statutory offences (s. 3G, post). 

As to use of excessive force, see s. 283, post. 

See also s. 30, ante, and Chapter XXVI (ss. 245 et seq.), post. 


Compulsion of Husband. 

32. A married woman is not free from criminal responsibility for 
doing or omitting to do an act merely because the act or omission takes 
place in the presence of her husband. 

But a married woman is not criminally responsible for doing or 
omitting to do an act which she is actually compelled by her husband 
to do or omit to do, and which is done or omitted to be done in his 
presence, except in the case of an act or omission which would constitute 
{the crime of treason or wilful murder or murder, or any of the crimes 
defined in the second paragraph of section eighty-one and in section 
eighty-two of this Code,] or an offence of which grievous bodily harm 
to the person of another, or an intention to cause such harm, is an 
element, in which ease the presence of her husband is immaterial. 

The words in square brackets were substituted for “an offence punishable 
with death” by The Criminal Code Amendment Act of 1922, s. 3 (iii), post. 
As to abolition of punishment by death, see ibid., s. 2. 

See s. 1 (“criminally responsible,” “grievous bodily harm”), ante, and 
s. 36, post. 

See also, as to criminal responsibility of married women, s. 10, ante, and 
s. 35, post. 

The presumption existed at common law, in the case of certain crimes 
committed by a wife in the presence of her husband, that the wife acted under 
her husband’s, coercion. 


No Conspiracy between Husband and Wife Alone. 

33. A husband and wife are not' criminally responsible for a 
conspiracy between themselves alone.- 

See s. 1 (“criminally responsible”), ante, and s. 36, post. 

As to conspiracies, see ss. 541-543a, post. 

A husband and wife may be guilty of a conspiracy with other persons 
(B. v. Cope (1719), l Stra. 144). 


Offences by Partners and Members of Companies with respect to 
Partnership or Corporate Property. 

34. A person who, being a member of a co-partnership, corpora¬ 
tion, or joint stock company, does or omits to- do any act with respect 
to the property of the co-partnership, corporation, or company, which, 
if he were not a member of the co-partnership, corporation, or company, 
would constitute an offence, is criminally responsible to the same extent 
as if he were not such member. 

Sec s. 1 (“criminally responsible”), ante, and e. 36, post. 

Of. ss. 396, 458, post, and see notes thereto. 

As to indictments, see s. 566 (6), (8), post. 
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Liability of Husband and Wife for Offences committed by either 
unth respect to the other’s Property. 

35. When a husband and wife are living together, neither of them 
incurs any criminal responsibility for doing or omitting to do any act 
with respect to the property of the other, except in the case of an act 
or omission of which an intention to injure or defraud some other person 
is an element, and except in the case of an act done by either of them 
when leaving or deserting, or when about to leave or desert, the other. 

Subject to the foregoing provisions a husband and wife are, each 
of them, criminally responsible for any act done by him or her with 
respect to the property of the other, which would be an offence if they 
were not husband and wife, and to the same extent as if they were not 
husband and wife. 

But neither of them can institute criminal proceedings against the 
other while they are living together. 

Upon the prosecution of a husband on the complaint of his wife for 
an offence committed with respect to her property, and upon the prosecu¬ 
tion of a wife on the complaint of her husband for an offence committed 
with respect to his property, the wife or husband, as the ease may be, is 
a competent and compellable witness. 

In this section the term “property” used with respect to a wife 
means her separate property. 

See s. 1 ("criminal responsibility"), ante, and s. 36, post. 

For liability of a person who procures a cohabiting spouse to deal with the 
property of the other spouse in a manner which would he stealing if they were 
not married, see s. 397, post. 

The stipulation that a wife or husband shall be a compellable witness 
operates as an exception from s. 3 of The Criminal Law Amendment Act, 1892, 
post. 

The ownership by married women of separate property is based on The 
Married Women’s Property Act, 1890, ss. 3 (1), 4, 7, title Marriage and 
Divorce. The property may be alleged in the indictment to be the property of 
the wife (s. 566 (7), post). 

A person cannot be guilty of wilfully and unlawfully setting tire to the 
property of his wife with whom he is living ( B. v. Carton, [1913] Q.W.N. 8; 
7 Q.J.P.R. 21; 5 C.L.L.R. 169). 

As to forcible entry by a husband on premises the separate property of his 
wife with whom he is not living, see s. 70, post, and Lots v. Bulloolc, [1912] 
St. R. Qd. 36; [1912] Q.W.N. 10. 


Application of Rules. 

36. The provisions of this Chapter apply to all persons charged 
with any offence against the Statute Law of Queensland. 

See Malloy v. Hallam, [1903] St. R. Qd. 282, per Griffith C.J. 
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PART II.—OFFENCES AGAINST PUBLIC ORDER. 

CHAPTER VI. 

Treason and Other Offences Against the Sovereign’s Person and 

Authority. 

Treason. 

37. Any person who— 

(1) Kills the Sovereign, or does Her any bodily harm tending 
to Her death, or maim or wounding, or imprisonment or 
restraint; or 

(2) Kills the eldest son and heir-apparent for the time being of 
the Sovereign, or the Queen Consort of the reigning King; or 

(3) Forms an intention to do any such act as aforesaid, and 
manifests such intention by any overt act; or 

(4) Conspires with any other person to kill the Sovereign or to 
do Her any bodily harm tending to Her death, or maim or 
wounding, or imprisonment or restraint; or 

(5) Levies war against the Sovereign— 

(a) With intent to depose the Sovereign from the style, honour, 
and royal name, of the Imperial Crown of the United 
Kingdom of Great Britain and Ireland, or of any other of 
Her Majesty’s dominions; or 

(b) In order by force or constraint to compel the Sovereign to 
change Her measures or counsels, or in order to put any 
force or constraint upon, or in order to intimidate or 
overawe, any House of Parliament of any of Her Majesty’s 
dominions; or 

(6) Conspires with any other person to levy war against the 
Sovereign with any such intent or purpose as last aforesaid; 
or 

(7) Instigates any foreigner to make an armed invasion of any 
part of Her Majesty’s dominions; or 

(8) Assists by any means whatever any public enemy at war with 
the Sovereign; or 

(9) Violates, whether with her consent or not, a Queen Consort, 
or the wife of the eldest son and heir-apparent for the time 
being of the Sovereign; 

is guilty of a crime, which is called treason, and is liable to [imprison¬ 
ment with hard labour for life, which cannot be mitigated or varied 
under section nineteen of this Code}. 

The words in square brackets were substituted for “t-lie punishment of 
death” by The Criminal Code Amendment Act of 1922, s. 3 (iv), post. As 
abolition of punishment by death, see ibid., s. 2. 

See also es. 39, 40, 41, 43, 50, 566 (1), 633, 696, post. 

With paras. (7) and (8), cf. the Crimes Act. 1914-1932, 8. 24 
(Commonwealth). See also Part IIa of that Act. 

As to treason, see generally Halsburv 7 s Laws of England (2nd od.) ? Vol. 9, 
pp. 290 et seg. 

As to oatlxs to commit treason, sec s. 47, post. 

It is the duty of the Commonwealth to protect States from invasion and 
domestic violence. See the Commonwealth Constitution, h. 119, title 
Commonwealth and States. 
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Concealment of Treason. 

38. Any person who— 

(1) Becomes an accessory after the fact to treason; or 

(2) Knowing that any person intends to commit treason, does not 
give information thereof with all reasonable despatch to a 
justice or use other reasonable endeavours to prevent the 
commission of the crime; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for life. 

For when a person is an accessory after the faet, see a. 10, ante. 

See also ss. 40, 41, 50, 096, post. 

For law as to concealment of treason, see also Halsbury’s Laws of England 

(•2nd ed.), Vol. 9, p. 354. 

Treasoliable Crimes. 

39. Any person who forms an intention to effect any of the follow¬ 
ing purposes, that is to say— 

(a) To depose the Sovereign from the style, honour, and royal 
name, of the Imperial Crown of the United Kingdom of 
Great Britain and Ireland, or of any other of Her Majesty’s 
dominions; or 

(b) To levy war against the Sovereign within any part of Tier 
dominions in order by force or constraint to compel the 
Sovereign to change Her measures or counsels, or in order to 
put any force or constraint upon, or in order to intimidate 
or overawe, any House of Parliament of any of Her Majesty’s 
dominions; or 

(c) To instigate any foreigner to make an armed invasion of any 
of Her Majesty’s dominions; 

and manifests such intention by any overt act, is guilty of a crime, and 
is liable to imprisonment with hard labour for life. 

A person charged with any of the crimes defined in this section is 
not entitled to he acquitted on the ground that any act proved to have 
been committed by him constitutes the crime of treason; but a person 
who has been tried, and convicted or acquitted, on a charge of any such 
crime cannot be afterwards prosecuted for treason in respect of the same 
facts. 

See also ss. 40, 41, 43, post. 

Cf. s. 3 of The Treason Felony Act, 1848 (Imperial), Halsbury’s Statutes 
of England, Vol. 4, p. 480. 

See Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 299. 


Time for Proceeding in cases of Treason or Concealment of Treason: 

Two Witnesses Necessary. 

40. A person cannot he tried for treason or for any of the crimes - 
defined in the two last preceding sections unless the indictment is 
presented within two years after the crime is committed: 

Nor can a person charged with treason or with any of such crimes 
be convicted, except on his own plea of guilty, or on the evidence in open 
Court of two witnesses at the least to one overt act of the kind of treason 
alleged, or the evidence of one witness to one overt act, and one other 
witness to another overt act of the same kind of treason. 

2S 
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This section does not apply to eases in which the overt act of 
treason alleged is the killing of the Sovereign, or a direct attempt to 
endanger the life or injure the person of the Sovereign. 

As to charge and evidence of an overt, act, sec also ss. 566 (1), 633, post. 

Cf. s. 2 of The Treason Aet, 1695 (Halsbury’s Statutes of England, Vol. 4, 
p. 329), repealed as to Queensland by s. 3 (1) of this Act, ante. 


Inciting to Mutiny. 

41. An y person who advisedly attempts to effect any of the 
following purposes, that is to say— 

(a) To seduce any person serving in Her Majesty’s Forces by sea 
or land from his duty and allegiance to Her Majesty; or 

(5) To incite any such person to commit an aet of mutiny or any 
traitorous or mutinous aet; or 

(c) To incite any such persons to make or endeavour 1o make a 
mutinous assembly; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
life, with or without solitary confinement. 

A. person who has been tried, and convicted or acquitted, on a 
charge of any of the crimes defined in this section cannot be afterwards 
prosecuted for any other crime defined in this Chapter in respect of the 
same facts. 

As to solitary confinement, see s. 19 (5), ante, and s. 654, post. 

Cf. The Incitement to Mutiny Act, 1797 (Halsbury’s Statutes of England, 
Vol. 4, p. 393), repealed as to Queensland by s. 3 (1) of this Act, ante. 

Similar provision is made by s. 25 of the Crimes Act 1914-1932 
(Commonwealth). 

For the duty of the Commonwealth to protect States from invasion and 
domestic violence, see Commonwealth Constitution, s. 119, title Common wealth 
and States. 


Assisting Escape of Prisoners of War. 

42. Any person who— 

(ly) Knowingly and advisedly aids an alien enemy of Her 
Majesty, being a prisoner of war in Queensland, whether 
such prisoner is confined in a prison or elsewhere or is suffered 
to be at large on his parole, to escape from his prison or 
place of confinement, or, if he is at large on his parole, to 
escape from Queensland; or 

(2) Being a person who owes allegiance to Her Majesty, after any 
such prisoner has escaped by sea from any part, of Her 
Majesty’s dominions, knowingly and advisedly upon the high 
seas within the territorial waters of Queensland aids him in 
His escape to or towards any other dominion or place; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
life. 

Similar provision is contained in s. 26 of flic Crimes Act 1914-1932 
(Commonwealth). 

Cf. s. 1 of The Prisoners of War Escape Aet, 1812 (Halsbury Statutes of 
England, Yol. 13, p. 266), repealed as to Queensland by s. 3 (1) of this Act, 
ante. 
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Overt Act. 

43. In the case of any of the offences defined in this Chapter, when 
the manifestation by an overt act of an intention to effect any purpose 
is an element of the offence, every act of conspiring with any person to 
effect that purpose, and every act done in furtherance of the purpose by 
any of the persons conspiring, is deemed to be an overt act manifesting 
the intention. 

As to charge and evidence of an overt act, see ss. 566 (1), 633, post. 


CHAPTER VII. 

Sedition. 

Definition of Seditions Intention. 

44. An intention to effect any of the following purposes, that is to 
say— 

(a) To bring the Sovereign into hatred or contempt; 

(h) To excite disalfection against the Sovereign or the Govern¬ 
ment or Constitution of the United Kingdom or of Queens¬ 
land as by law established, or against either House of Parlia¬ 
ment of the United Kingdom or of Queensland, or against 
the administration of justice; 

(c) To excite Her Majesty’s subjects to attempt to procure the 
alteration of any matter in the State as by law established 
otherwise than by lawful means; 

(d) To raise discontent or disaffection amongst Her Majesty’s 
subjects; 

(e) To promote feelings of ill-will and enmity between different 
classes of Her Majesty’s subjects; 

is a seditious intention, unless it is justified by the provisions of the 
next following section. 

Similar provision is made by the Crimes Act 1914-1932, s. 24a (1) 

(Commonwealth). 

For a case falling within para, (e), see B. v. Holland (1914), 33 N.Z.L.R. 

931. 

• See generally Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 302. 


Innocent Intentions. 

45. It is lawful for any person— 

(a) To endeavour in good faith to show that the Sovereign has 
been mistaken in any of Pier counsels; 

(b) To point out in good faith errors or defects in the govern¬ 
ment or Constitution of the United Kingdom or of Queens¬ 
land as by law established, or in legislation, or in the 
administration of justice, with a view to the reformation of 
such errors or defects; 

(c) To excite in good faith Her Majesty’s subjects to attempt to 
procure by lawful means the alteration of any matter in the 
State as by law established; or 
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(d) To point out in good faith in order to their removal any 
matters which are producing or have a tendency to produce 
feelings of ill-will and enmity between different classes of 
Her Majesty’s subjects. 

Similar provision is made by the Crimes Act 1914-1932, s. 24a (2) 

(Commonwealth). 

See generally Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 302. 


Definition of Seditious Enterprises, &c. 

46. A seditious enterprise is an enterprise which is undertaken in 
order to the carrying out of a seditious intention. 

Seditious words are words expressive of a seditious intention. 

The term “seditious ■writing” includes anything intended to be 
read, and any sign or visible representation, which is expressive of a 
seditious intention. 

See ss. 44, 45, ante. 

Provision similar to the first two paragraphs is made by s. 24n of the 
Crimes Act 1914-1932 (Commonwealth). 


Unlawful Oaths to commit '[Certain Crimes']. 

47. Any person who— 

(1) Administers, or is present at and consents to the adminis¬ 
tering of any oath or engagement in the nature of an oath, 
purporting to bind the person who takes it to commit [the 
crime of treason or wilful murder or murder, or any of the 
crimes defined in the second paragraph of section eighty-one 
and in section eighty-two of this Code]; or 

(2) Takes any such oath or engagement, not being compelled to 
do so; or 

(3) Attempts to induce any person to take any such oath or 
engagement; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
life, with or without solitary confinement. 

In the cross heading, preceding this section, the words “Certain Crimes’’ 
were substituted for “Capital Offences’’ by The Criminal Code Amendment 
Act of 1922, s. 3 (v), post. The words in square brackets in para. (1) were 
substituted for "any crime punishable with death” (ibid., s. 3 (v)). As to 
abolition of punishment by death, see ibid., s. 2. 

See also ss. 49, 566 (2), post. 

This section and s. 48, post, replace The Unlawful Oaths Act, 1797 
(Halsbury’s Statutes of England, Vol. 4, p. 395), repealed as to Queensland 
by s. 3 (1) of this Act, ante. 


Other Unlawftil Oaths to commit Offences. 

48. Any person who— 

(1) Administers, or is present at and consents to the administer¬ 
ing of, any oath or engagement in the nature of an oath, 
purporting to bind the person who takes it to act in any of 
the ways following, that is to say,— 

(a) To engage in any mutinous or seditious enterprise; 
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(b) To commit any indictable offence [not being any of the 
crimes mentioned or referred to in paragraph (1) of the 
last preceding section]; 

(c) To disturb the public peace; 

(d) To be of any association, society, or confederacy, formed 
for the purpose of doing any such act as aforesaid; 

(e) To obey the order or commands of any committee or body 
of men not lawfully constituted, or of any leader or 
commander or other person not having authority by law 
for that purpose; 

(/) Not to inform or give evidence against any associate, 
confederate, or other person ; 

(g) Not to reveal or discover any unlawful association, society, 
or confederacy, or any illegal act done or to be done, or 
any illegal oath or engagement that may have been 
administered or tendered to or taken by himself or any 
other person, or the import of any such oath or engage¬ 
ment; or 

(2) Takes any such oath or engagement, not being compelled to 
do so; or 

(3) Attempts to induce any person to take any such oath or 
engagement; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

The words in square brackets were substituted for “not punishable with 
death” by The Criminal Code Amendment Act of 1922, s. 3 (vi), post. As 
to abolition of punishment by death, see ibid., s. 2. 

Seditious enterprise is defined by s. 46, ante. As to mutinous enterprises, 
see also s. 41, ante. 

See also ss. 49, 566 (2), post, and notes to s. 47, ante. 

As to unlawful associations, see the Crimes Act 1914-1932, Part 11a 
(Commonwealth). 


Compulsion, koto' far a Defence. 

49, A person who takes any such oath or engagement as is 
mentioned in the two last preceding sections cannot set up as a defence 
that he was compelled to do so, unless within fourteen days after taking 
it, or, if he is prevented by actual force or sickness, within fourteen days 
after the termination of such prevention, lie declares by information on 
oath before some member of the Executive Council or justice of the 
peace, or, if he is on actual service in Her Majesty’s Forces by sea or 
land, either by such information or by information to his commanding 
officer, the whole of what he knows concerning the matter, including the 
person or persons by whom and in whose presence, and the place where, 
and the time when, the oath or engagement was administered or taken. 

This section replaces The Unlawful Oaths Act, 1797, s. 2, and The Unlawful 
Oaths Aet, 1812, s. 2 (Halsbury’s Statutes of England, Vol. 4, pp. 395, 429), 
repealed as to Queensland by a. 3 (1) of this Act, ante. 
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ss. 50-52. 


Effect of Prosecution. 

50. A person who has been tried, and convicted or acquitted, on 
a charge of any of the crimes hereinbefore in this Chapter defined, cannot 
be afterwards prosecuted upon the same facts for the crime of treason, 
or for the crime of failing, when he knows that any person intends to 
commit treason, to give information thereof with all reasonable despatch 
to a justice or use other reasonable endeavours to prevent the commission 
of the crime. 

For the crimes of treason and failing to give information, see ss. 87, 88 (2), 
ante . 

This section replaces s. 8 of The Unlawful Oaths Act, 1812 (JIulshury 
Statutes of England, Vol. 4, p. 430), repealed by s. 3 (3) of this Act, ante . 


Unlawful Drilling. 

[51. (1.) Any person who— 

(a) In contravention of the directions of a Proclamation by the 
Governor in Council in that behalf, trains or drills any other 
person to the use of arms or the practice of military exercises, 
movements, or evolutions; or 

(/>) Is present at any meeting or assembly of persons held in 
contravention of the directions of any such Proclamation, 
for the purpose of there training or drilling any other person 
to the use of arms or the practice of military exercises, 
movements, or evolutions; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

(2.) Any person who, at any meeting or assembly held in contra¬ 
vention of the directions of a Proclamation by the Governor in Council 
in that behalf, is trained or drilled to the use of arms or the practice of 
military exercises, movements, or evolutions, or who is present at any 
such meeting or assembly for the purpose of being so trained or drilled, 
is guilty of a misdemeanour, and is liable to imprisonment for two years. 

The offender may be arrested without warrant. 

(3.) A prosecution for any of the offences defined in this section 
must be begun within six months after the offence is committed.] 

TMs section was substituted for the original s. 51 by The Criminal Code 
Correction of Errors Act of 1900, s. 1, post. 

' This section replaces s. 2 of The Unlawful Drilling Act, 1819 (Halsburv’s 

Statutes of England, Vol. 4, p. 442), repealed by s. 3 (1) of this Act, ante. 

Cf. the Crimes Act 1914-1932, s. 27 (Commonwealth). 


Sedition. 

52. Any person who— 

(1) Conspires with any person to carry into execution a seditious 
enterprise; or 

(2) Advisedly publishes any seditious words or writing; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

If he has been previously convicted of any such offence he is guilty 
of a crime, and is liable to imprisonment with hard labour for seven 
years. 
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A prosecution for any of the offences defined in this section must be 
begun within six months after the offence is committed. 

A person cannot be convicted of any of the offences defined in this 
section upon the uncorroborated testimony of one witness. 

Por whafc are seditions enterprises, seditious words or seditious writings, see 
ss. 46, 44, 45, ante . 

It was held prior to the enactment of this Code that a seditious libel could 
not be published of and concerning the Legislative Council (A\ v. Pugh (1862), 
1 S.C.K. 63). 

* 1 Uncorroborated testimony* * is defined by s. 1, ante. 

Cf. the Crimes Act 1914-1932, ss. 24c, 24 d (Commonwealth). 

►Sec* generally Halsbury \s Laws of England (2nd ed.), Vol. 9, p. 302. 


Defamation of Foreign Princes. 

53. Any person who, without such justification or excuse as would 
he sufficient in the case of the defamation of a private person, publishes 
anything intended to be read, or any sign or visible representation, 
tending to expose to hatred or contempt in the estimation of the people 
of any Foreign State any Prince or person exercising sovereign authority 
over that State, is guilty of a misdemeanour, and is liable to imprison¬ 
ment for two years. 

Publication is defined by s. 369, post. 

Por grounds of justification or excuse of defamation of a private person, 
see ss. 371 rt seq., post. 


CHAPTER VIII. 

Offences Against The Executive and Legislative Power. 

Interference with Governor or Ministers. 

54. Any person who advisedly— 

(1) Does any act calculated to interfere with the free exercise 
by the Governor of the duties or authority of his office; or 

(2) Does any act calculated to interfere with the free exercise by 
a member of the Executive Council of the duties or authority 
of his office as a member of the Executive Council or as a 
Minister of State; 

is guilty of a misdemeanour, and is liable to imprisonment for three 
years. 

Interference with the Legislature. 

55. Any person who advisedly, by force or fraud, interferes or 
attempts to interfere with the free exercise by either House of Parliament 
of their authority, or with the free exercise by any member of either 
House of his duties or authority as such member, or as a member of a 
Committee of either House, or of a joint Committee of both Houses, 
is guilty of a misdemeanour, and is liable to imprisonment for three 
years. 

The references to both Houses of Parliament and to either House of 
Parliament are now to be read as referring to the Legislative Assembly alone 
(The Constitution Act Amendment Act of 1922, s. 2 (5), title Constitution). 

Por a discussion of the common law relating to the responsibilities of 
members of Parliament as such, see B. v. Boston (1923), 33 C.L.R. 38(5. See 
also Amalgamated Society of Bailway Servants v. Osborne, [1910] A.C. 87. 

The Legislative Assembly has power to punish for contempts committed 
with respect to itself or its members, by the Constitution Act of 1867, ss. 45 
cl scq., title Constitution. 
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Disturbing the Legislature. 

56. Any person who advisedly— 

(1) Disturbs either House of Parliament while in session; or 

(2) Commits any disorderly conduct in the immediate view and 
presence of either House of Parliament while in session, 
tending to interrupt its proceedings or to impair the respect 
due to its authority; 

is guilty of a misdemeanour, and is liable to imprisonment for three 
years. 

See s. 55, ante . 


False Evidence before Parliament. 

57. Any person who in the course of an examination before either 
House of Parliament, or before a Committee of either House, or before 
a joint Committee of both Houses, knowingly gives a false answer to 
any lawful and relevant question put to him in the course of the 
examination is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years. 

The offender cannot be arrested without warrant. 

A person cannot be convicted of the offence defined in this section 
upon the uncorroborated testimony of one witness. 

“Uncorroborated testimony” is defined by s. 1, ante. 

Cf. the Constitution Act of 1867, s. 45, title Constitution. 

As to tbe references to the Houses of Parliament, see note to s. 55, ante. 


Witnesses Refusing to Attend or Give Evidence before Parliament or 

Parliamentary Committee. 

58. Any person who— 

(1) Being duly summoned to attend as a witness or to produce 
any book, document, or other thing, in his possession, before 
either House of Parliament, or before a Committee of either 
House, or before a joint Committee of both Houses, authorised 
to summon witnesses or to call for the production of such 
thing, refuses or neglects without lawful excuse to attend 
pursuant to the summons or to produce anything which he 
is summoned to produce, and which is relevant and proper 
to be produced: or 

(2) Being present before either House of Parliament, or before 
a Committee of either House [or before a Joint Committee 
of both Houses] authorised to summon witnesses, refuses to 
answ'er any lawful and relevant question; 

is guilty of a misdemeanour, and is liable to imprisonment for two years. 

The words in square brackets were inserted by The Criminal Code 
Correction of Errors Act of 1900, s. 1, post. 

Cf. the Constitution Act of 1867, s. 45, title Constitution. 

As to tbe references to the Houses of Parliament, see note to s. 55, ante. 
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Member of Parliament receiving Bribes. 

59. Any person who, being a member of either House of Parlia¬ 
ment, asks, receives, or obtains, or agrees or attempts to receive or 
obtain, any property or benefit of any kind for himself or any other 
person upon any understanding that his vote, opinion, judgment, or 
action, in the House of which he is a member, or in any Committee 
thereof, or in any joint Committee of both Houses, shall be influenced 
thereby, or shall be given in any particular manner or in favour of any 
particular side of any question or matter, is guilty of a crime, and is 
1 iable to imprisonment with hard labour for seven year’s, and is 
disqualified from sitting or voting as a member of either House of 
i 3 a rliament for seven years. 

The offender cannot be arrested without warrant. 

See notes to s. 55, ante. 

Bribery of Member of Parliament. 

60. Any person who— 

(1) In order to influence a member of either House of Parlia¬ 
ment in his vote, opinion, judgment, or action, upon any 
question or matter arising in the House of which he is a 
member or in any Committee thereof, or in any joint 
Committee of both Houses, or in order to induce him to 
absent himself from the House or from any such Committee, 
gives, confers, or procures, or promises or offers to give or 
confer, or to procure or attempt to procure, any property or 
benefit of any kind to, upon, or for, such membei', or to, 
upon, or for, any other person; or 

(2) Attempts, directly or indirectly, by fraud, or by threats oi\ 
intimidation of any kind, to influence a member of either 
House of Parliament in his vote, opinion, judgment, or 
action, upon any such question or matter, or to induce him 
to so absent himself; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

The offender cannot be arrested without warrant. 

[Where a person has been convicted (whether before or after the 
fiz-st day of July, one thousand nine hundred and twenty-two) of an 
offence under this section, all property which has been tendered or 
produced in evidence at the trial of the offender, as being the property 
or part of the property which the offender in the course of the commis¬ 
sion of such offence gave, conferred or procured, or promised or offered 
to give, or confer or to procure, or attempt to procure, to, upon, or for 
a. Member of the Legislative Assembly of Queensland, or to, upon, or 
tor any other person, shall become and be deemed to have become forth¬ 
with upon such conviction and without any further judgment or order 
thie absolute property of His Majesty, whether such property is the 
pi-operty of the offender or of any other person.] 

The paragraph in square brackets was added by The Criminal Code 

Amendment Act of 1922 (No. 2), s. 2, post. 

Ct. the Constitution Aet of 1867, s. 45, title Constitution. 

As to references to the Houses of Parliament, see note to s. 55, ante. 

Under para. (1) it is not necessary that the gift or offer should be 

contemporaneous with the question being brought before the House or Committee. 

See E. v. Connolly (No. 2), [1922] St. E. Qd. 278; [.1922] Q.W.N. 42; 

16 Q.J.^.R. 150. 
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CHAPTER IX. 

Unlawful Assemblies: Breaches of the Peace. 

Definitions. 

61. When three or more persons, with intent to carry out some 
common purpose, assemble in such a manner, or, being assembled, 
conduct themselves in such a manner, as to cause persons in the neigh¬ 
bourhood to fear on reasonable grounds that the persons so assembled 
will tumultuously disturb the peace, or will by such assembly needlessly 
and without any reasonable occasion provoke other persons tumultuously 
to disturb the peace, they are an unlawful assembly. 

It is immaterial that the original assembling was lawful if, being 
assembled, they conduct themselves with a common purpose in such a 
manner as aforesaid. 

An assembly of three or more persons who assemble for the purpose 
of protecting the house of any one of them against persons threatening 
to break and enter the house in order to commit an indictable offence 
therein is not an unlawful assembly. 

When an unlawful assembly has begun to act in so tumultuous a 
manner as to disturb the peace, the assembly is called a riot, and the 
persons assembled are said to be riotously assembled. 

Evidence relating to the whole incident of an assembly is admissible for the 
purpose of determining whether it was an unlawful assembly (Munday v. Gill 
(1930), 44 C.L.R. 38). 

For the common law, see Halsbury’s Laws of England (2nd ed.), Vol. 9, 
pp. 312-315. 

Punishment of Unlawful Assembly. 

62. Any person who takes part in an unlawful assembly is guilty 
of a misdemeanour, and is liable to imprisonment for one year. 

An unlawful assembly is defined by s. 61, ante. 

Unlawful processions are made punishable by s. 77, post. 


Punishment of Riot. 

63. Any person who takes part in a riot is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for three 
years. 

A riot is defined by s. 61, ante. 

It is lawful to employ force in suppressing a riot under the conditions 
mentioned in ss. 261-265, post. In certain circumstances it is a misdemeanour 
to omit to take steps to suppress a riot. See ss. 201, 202, post. 


Rioters remaining after Proclamation ordering them to disperse. 

64. Whenever any persons, to the number of twelve or more, are 
riotously assembled together, it is the duty of some one of the following 
persons, that is to say, the sheriff or under-sheriff or a justice of the 
peace, or, if the assembly is iu a municipality, the mayor, to go amongst 
them, or as near as he can safely come to them, and to command or 
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cause to be commanded with a loud voice that silence be kept while 
the proclamation nest hereinafter mentioned is made, and then openly 
and with a loud voice to make proclamation, or cause proclamation to 
be made, in these words or to the like effect: 

Our Sovereign Lady the Queen charges and commands all 
persons here assembled immediately to disperse themselves and 
peaceably to depart to their habitations or to their lawful business, 
or they will be guilty of a crime, and will be liable to be 
imprisoned and kept to hard labour for life. God Save the 
Queen! 

Any person who wilfully and knowingly, and by force, opposes, 
obstructs, or hurts, any person who goes to make, or begins to make, 
any such proclamation, and thereby prevents the proclamation from 
being made, is guilty of a crime. 

Any persons who, being so assembled, continue together to the 
number of twelve or more, and do not disperse themselves within the 
space of an hour after the making of the proclamation, are guilty of a 
crime. 

When the making of the proclamation is prevented, any persons 
who, being so assembled, and to whom the proclamation would or ought 
to have been made if the making thereof had not been so prevented, 
and who, knowing of such prevention, continue together to the number 
of twelve or more, and do not disperse themselves within the space of 
an hour after the time of such prevention, arc guilty of a crime. 

Any person who commits any of the crimes defined in this section 
is liable to imprisonment with hard labour for life, with or without 
solitary confinement. 

A prosecution for any of the crimes defined in this section must be 
begun within a year after the crime is committed. 

The circumstances under which persons are said to be riotously assembled 
are described by s. 61, ante. 

Vi. s. 77 (2), post. 

This section replaces The Riot Act, 1714 (Imperial) (Halsbury's Statutes 
of England, Vol. 4, p. 340), repealed by s. 3 (1) of this Act, ante. 

The proclamation must be read verbatim and in its entirety (B. v. Child 
(1830), 4 C. & P. 442). 

If the proclamation is read more than once the period of one hour is to be 
computed from the time of the first reading (R. v. Woolcock (1833), 5 C. & P. 
516). 

A riot is not the less a riot because the proclamation has not been read, and 
authorised persons, and even private individuals, are justified in dispersing the 
rioters (B. v. Fursey (1833), 6 C. & P. 81). 


Rioters demolishing Buildings, &c. 

65. Any persons who, being riotously assembled together, unlaw¬ 
fully pull down or destroy, or begin to pull down or destroy— 

(а) Any building whatever; or 

(б) Any machinery whatever, whether fixed or moveable; or 

(c) Any structure used in farming land, or in carrying on any 
trade or manufacture, or in conducting the business of a 
mine,- or 
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(d) An y bridge, wagon-way, or trunk, for conveying materials 
from a mine; 

are guilty of a crime: and each of them is liable to imprisonment with 
hard labour for life, with or without solitary confinement. 

The circumstances under which persons are riotously assembled are described 
by s. 61, ante. 

As to unlawful injuries to property generally, see s. 469, pout,. 


Rioter's injuring Building, Machinery, die. 

66. Any persons who, being riotously assembled together, unlaw r - 
i'ully damage any of the things in the last preceding section mentioned, 
are guilty of a crime: and each of them is liable to imprisonment with 
hard labour for seven years.. 

See notes to s. 65, ante. 


Smuggling or Rescuing Goods under Arms. 

67. Any persons who assemble together, to the number of three 
or more, armed with firearms or other dangerous or offensive weapons, in 
order to effect or aid in effecting any of the following purposes, that is 
to say,— 

(a) The unlawful shipping, unshipping, loading, moving, or 
carrying away, of any goods- the importation of which is 
prohibited, or any goods liable to Customs duties which duties 
have not been paid or secured; 

(b) The rescuing or taking of any such goods from any person 
authorised to seize them, or from any person employed by 
him or assisting him, or from any place where any such 
person has put them; 

(c) The rescuing of any person who has been arrested on a charge 
of any crime relating to the Customs; 

(d) The prevention of the arrest of any person guilty of any such 
crime, or of any person aiding in effecting any of the purposes 
in this section mentioned; 

are guilty of a crime: and each of them is liable to imprisonment with 
hard labour for seven years. 

The law relating to customs is now the subject of the Customs Act 1901-1936 
(Commonwealth). For prohibited imports, see ibid., ss. 50-57, and The Customs 
Act 1873, s. 41, of Queensland, title Customs. 

Further offences relating to customs will be found in ss. 76, 196-198 of this 
Code, post, and the Customs Act 1901-1936, Part XIII (Commonwealth). 

Smuggling under Arms or in Disguise. 

68. Any persons who are found assembled together, to the number 
of six or more, having with them any goods liable to forfeiture under 
any law relating to the Customs, and carrying firearms or other 
dangerous or offensive weapons, or disguised, are guilty of a crime: and 
each of them is liable to imprisonment with hard labour for seven years. 

For goods liable to forfeiture, see the Customs Act 1901-1936, ss. 229, 55 
(Commonwealth), and The Customs Act 1873, s. 41 (Queensland), title Customs. 
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Going Armed so as to Cause Fear. 

69. Any person who goes armed in public without lawful occasion 
in such a manner as to cause terror to any person is guilty of a mis¬ 
demeanour, and is liable to imprisonment with hard labour for two years. 

This section replaces the statute 2 Eelw. 3, c. 3 (Halsbury’s Statutes of 
England, Vol. 4, p. 269), repealed by s. 3 (1.) of this Act, ante.' 

A person who carried a firearm but only drew it when struck by another 
whom he then threatened to shoot and pursued for a few yards was held not to 
have committed the offence ( R. v. Anderson, [1910J Fit. R. Qd. 19; 4 Q.J.I'.R. 
106). 

Merely to go about carrying a stick does not constitute the offence (Inowye 
v. It. (1921), 24 W.A.L.K. 52). 

See Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 311. 


Forcible Entry. 

70. Any person who, in a manner likely to cause a breach of the 
peace or reasonable apprehension of a breach o£ the peace, enters on land 
which is in the actual and peaceable possession of another is guilty of a 
misdemeanour, and is liable to imprisonment for one year. 

Jt is immaterial whether he is entitled to enter on tlie land or not. 

This awition replaces the statute 5 Hie*. 2, stub 1, repealed by s. 3 (1) of this 
Ad;, ante. 

As to forcible entry by a husband on premises the separate property of his 
wife with whom he is not living, see s. 35, ante, and Lota v. Bullae! b, f 1912] 
St. ft. Qd. 36 ; [1912] Q.W.TST. 10. 

For the right of a person in peaceable x>ossession of a dwelling-house or 
premises or land to defend his possession, see ss. 207, 277, 278, post. 

>See also Iialsbury ? s Laws of England (2nd ed.), Vol. 9, p. 318. 


Forcible Detainer. 

71. Any person who, being in actual possession of land without 
colour of right, holds possession of it, in a manner likely to cause a 
breach of the peace or reasonable apprehension of a breach of the peace, 
against a person entitled by law to the possession of the land is guilty of 
a misdemeanour, and is liable to imprisonment for one year. 

Cf. the statute 15 Rie. 2, c. 2. 

And see Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 320. 


Affray. 

72. Any person who takes part in a fight in a public highway, or 
takes part in a fight of such a nature as to alarm the public in any other 
place to which the public have access, is guilty of a misdemeanour, and 
is liable to imprisonment with hard labour for one year. 

This section replaces the common law offence, for which see Halsbury’s 
Laws of England (2nd ed.), Vol. 9, p. 311. 


Challenge to fight a Duel. 

73. Any person who challenges another to fight a duel, or attempts 
to provoke another to fight a duel, or attempts to provoke any person to 
challenge another to fight a duel, is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for three years. 

This section replaces the common law, for which see Halsbury’s Laws of 
England (2nd ed.), Vol. 9, p. 312. 
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Prize Fight. 

74. Any person who fights in a prize fight, or subscribes to or 
promotes a prize fight, is guilty of a misdemeanour, and is liable to 
imprisonment for one year. 

For the common law, see Hnlsbury’s Laws of England (2nd ed.), Vol. 9, 
p. 313. 

Threatenmg Vialen ce. 

75. Any person who— 

(1) With intent to intimidate or annoy any person, threatens to 
break or injure a dwelling-house; or 

(2) With intent to alarm any person in a dwelling-house, dis¬ 
charges loaded firearms or commits any other breach of the 
peace; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year. 

If the offence is committed in the night the offender is guilty of a 
crime, and is liable to imprisonment with hard labour for two years. 


Assembling for the purpose- of Smuggling. 

76. Any persons who assemble together, to the number of three 
or more, for the purpose of unshipping, carrying, or concealing, any 
goods subject to Customs duty and liable to forfeiture under any law 
relating to tbe Customs, are guilty of an offence, and each of them is 
liable on summary conviction to a fine not exceeding one hundred pounds, 
or to imprisonment with hard labour for six months. 

Cf. s. 67 (a), ante. 

For goods liable to forfeiture, see the Customs Act 1901-1936, ss. 229, 55 
(Commonwealth), and The Customs Act 1873, s. 41 (Queensland), title Customs. 


Unlawful Processions. 

77. (1.) Any persons who assemble together, to the number of 
three or more, under any of the following circumstances, that is to say,— 

(a) Bearing or wearing or having amongst them any firearms or 
other offensive weapon; or 

( b ) Publicly exhibiting any banner, emblem, flag, or symbol, the 

• displaying of which is calculated to promote animosity 

between Her Majesty’s subjects of different religious faiths; 
or 

(c) Being accompanied by any music of a like nature or tendency ; 

and, being so assembled, join in any parade or procession for the purpose 
of celebrating or commemorating any festival, anniversary, or political 
(‘vent, relating to or connected with any religious or political distinction 
or difference between any classes of Her Majesty’s subjects, or of 
demonstrating any such religious or political distinction or difference, 
are guilty of an offence; and each of them is liable on summary convic¬ 
tion to imprisonment for one month. 

If the offender is himself bearing or wearing firearms or any other 
offensive weapon, he is liable on summary conviction to imprisonment 
for six months. 
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(2.) When three or more persons are so assembled together, it is 
the duty of a justice of the peace to read or repeat aloud, or cause some 
other person to read or repeat aloud, to the persons assembled a command 
in these words or to the like effect:— 

Our Sovereign Lady the Queen charges and commands 
all persons here assembled immediately to disperse them¬ 
selves and peaceably to depart to tlieir habitations or to their 
lawful business, or they will be liable to be imprisoned. God 
Save the Queen! 

Any persons who, being so assembled, continue together to the 
number of three or more, and do not disperse themselves within the 
space of a'quarter of an hour after the giving of the command are guilty 
of an offence: and each of them is liable on summary conviction to 
imprisonment for three months. 

(3.) A justice may issue a warrant in the first instance for the 
arrest of any such offender, either on the oath of a credible person or on 
his own view. 

(4.) This section does not apply to a parade or procession held in 
the course of an election for any office or place of a public character. 

Cf. ss. 6], 62, (54, ante. 

Ab to permit- to hold a procession, see Part XII of the regulations of 
May 5, 1927, made under The Traflie Art of 1905, title TKAmc. 


CHAPTER, X. 

Offences Against Political Liberty. 

Interfering ivith Political Liberty. 

78. Any person w r ho by violence, or by threats or intimidation of 
any kind, hinders or interferes with the free exercise of any political 
right by another person, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for two years. 

If the offender is a public officer, and commits the offence in abuse 
of his authority as such officer, he is liable to imprisonment with hard 
labour for three years. 

Cf. s. 102 (2), post, and the Crimes Act 1914-1936, s. 28 (Commonwealth). 

CHAPTER XI. 

Piracy. 

Definition of Piracy in General. 

79. In this Chapter the term “pirate” includes any person who 
on the high seas commits, otherwise than as an act of war and under the 
authority of some Foreign Prince or State, any act with respect to a ship, 
or any goods or merchandise belonging to a ship or laden upon it, which, 
if the act were committed on land, would constitute robbery as herein¬ 
after defined; and any person who, having on the high seas obtained 
possession of a ship by means of any such act, retains possession thereof. 

The term also includes any person who is declared by any Statute to 
be a pirate. 

The act of any such person is called piracy. 

As to robbery, see s. 409, post. 

The terms ‘ ‘ship” and "vessel” are defined by s. 1, ante. 
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Further Definition of Pirates. 

80. Any person who does any of the acts following, that is to 
say,— 

(1) Being a British subject, and being at any place within the 
jurisdiction of the Admiralty commits, under colour of a 
commission from a Foreign State or Prince, whether such 
State or Prince is at war with the Sovereign or not, or under 
pretence of authority from any person whatever, any act of 
hostility, or any act which if it were committed on land, 
would be robbery as hereinafter defined, against another 
British subject; or 

(2) Being a British subject, is in any way adherent to or gives 
aid to Her Majesty’s enemies at any place within the juris¬ 
diction of the Admiralty, during any war; or 

(3) Whether being a British subject or not, forcibly enters a 
British ship at any place within the jurisdiction of the 
Admiralty, and throws overboard or destroys any part of 
the goods or merchandise belonging to the ship or laden 
upon it; or 

(4) Being on hoard a British ship at any place within the juris¬ 
diction of the Admiralty— 

(a) Turns pirate, enemy, or rebel, and piratieally runs away 
with the ship, or any boat, ordnance, ammunition, or 
goods belonging to it or laden upon it; or 

(b) Voluntarily yields up the ship or any such thing as last 
mentioned to a pirate; or 

(c) Brings a seducing message from a pirate, enemy, or rebel; 
or 

( d) Consults or conspires with, or attempts to corrupt, any 
master or officer of a ship, or any seaman, with intent that 
he should run away with or yield up any ship, goods, or 
merchandise, or turn pirate, or go over to pirates; or 

(e) Lays violent hands on the master of tlxe ship, with intent 
to hinder him from fighting in defence of the ship and 
goods committed to his trust; or 

(/) Confines the master of the ship; or 

(g) Makes, or endeavours to make, a revolt in the ship; or 

(5) Being a British subject in any part of the world, or, whether 
being a British subject or not, being in any part of Her 
Majesty’s dominions, or on board a British ship in any part 
of the world, knowingly— 

(70 Trades with a pirate in any manner whatever; or 

(i) Furnishes a pirate with ammunition, provisions, or stores 
of any kind; or 

(j) Fits out a ship or vessel with a design to trade with or 
supply or correspond with, a pirate; or 

( k ) Conspires or corresponds with a pirate; 

is also deemed to be a pirate, and his act is also called piracy. 

Kohbcry in defined b j 8. 409, pout. 

The terms “ship" and “ vessel 7 ’ are defined by h. 1, ante . 

As to the extent of admiralty jurisdiction, see the Preliminary Note to the 
title Admiralty; it. v. KahitasJca (IfKiti), 8 W.A.LJt. .154. 

For what constitutes making a revolt, see It. v. K ah it as]: a, supra. 
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Punishment of Piracy. 

81. Any person who, within the territorial jurisdiction of Queens¬ 
land, commits piracy, is guilty of a crime, and is liable to imprisonment 
with hard labour for life. 

If the crime is committed with respect to a ship, and if at or imme¬ 
diately before or immediately after the time of committing the crime the 
offender— 

(a) Assaults any person on board of or belonging to the ship, 
with intent to kill him or to kill any other person; or 

( b ) Wounds any such person; or 

(c) Unlawfully does any act by which the life of any such person 
is endangered; 

the offender is liable to [imprisonment with hard labour for life, which 
cannot be mitigated or varied under section nineteen of this Code]. 

The words in square brackets were substituted for “the punishment of 
death” by The Criminal Code Amendment Act of 1922, s. 3 (vii), post. As to 
the abolition of punishment by death, see ibid., s. 2. 

The terms “ship” and “vessel” are defined by s. I,.ante. 

See also Tlio Piracy Act, 3 850 (Imperial), post. 

As to the extent of the territorial jurisdiction, see li. v. Jimmy (1875), 4 
S.C.lt, 130; 7 Q.L.J. (N.C.) 10(5. 

Sec also ss. 31 (4), 32, 47, ante. 

Attempted Piracy with Personal Violence. 

82. Any person who, within the territorial jurisdiction of Queens¬ 
land, does any of the acts following with intent to commit the crime 
of piracy with respect to a ship, that is to say,— 

(1) Assaults any person on board of or belonging to the ship, 
with intent to kill him or to kill any other person; or 

(2) Wounds any such person; or 

(3) Unlawfully does any act by which the life of any such person 
is endangered; 

is guilty of a crime, and is liable to [imprisonment with hard labour for 
life, which cannot be mitigated or varied under section nineteen of this 
Code]. 

The words in square brackets were substituted for “the punishment of 
death” by The Criminal Code Amendment Act of 1922, s. 3 (vii), post. As to 
abolition of punishment by death, see ibid., s. 2. 

For piracy, see ss. 79, 80, ante. 

The terms “ship” and “vessel” are defined by s. 1, ante. 

See also ss. 31 (4), 32, 47, ante. 

Aiding Pirates. 

83. Any person who— 

(1) Brings a seducing message from a pirate; or 

(2) Consults or conspires with, or attempts to corrupt, any 
master or officer of a ship or any seaman, with intent that 
lie should run away with or yield up any ship, goods, or 
merchandise, or turn pirate, or go over to pirates; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
life. 
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PART III.—OE'FEHCES AGAINST THE ADMINISTRATION OF 
LAW AND JUSTICE AND AGAINST PUBLIC AUTHORITY. 

CHAPTER XII. 

Disclosing Official Secrets. 

Disclosure of Secrets relating to Defences by Public Officers. 

84. Any person who, being employed in the Public Service, 
communicates to any person otherwise than in the course of his official 
duty any plans, documents, or other information, relating to any battery, 
field work, or fortification, in Queensland, or relating to any other 
defence of Queensland, is guilty of a misdemeanour. 

If he does so advisedly, he is liable to imprisonment for three years. 

If he does so by negligence, he is liable to imprisonment for one 
year, or to a fine of one hundred pounds. 

The expression “person employed in the Public Service” is defined by s. 1, 
ante. 

“Queensland” is defined to mean Queensland and its dependencies (Acte 
Shortening Act of 1807, s. 10, title Acts). For the territory or Queensland, see 
the section on Constitutional Origins and Development in tlio Preliminary Note 
to the title Constitution. 

Of. the Crimes Act 1914-3932, Part VII. (Commonwealth). 


Obtaining Disclosure of Secrets relating to Defences. 

85. Any person who procures any person employed in the Public 
Service to make any such communication as is mentioned in the last 
preceding section, or without lawful authority obtains information as to 
any such matter as is therein mentioned, is guilty of a misdemeanour, 
and is liable to imprisonment for three years. 

The expression “person employed in the Public Service” is defined by s. 1, 
ante. 


Disclosure of other Official Secrets. 

86. Any person who, being employed in the Public Service, 
publishes or communicates any fact which comes to his knowledge by 
virtue of his office and which it is his duty to keep secret, or any docu¬ 
ment which comes to his possession by virtue of his office and which it 
is his duty to keep secret, except to some person to whom he is bound to 
publish or communicate it, is guilty of a misdemeanour, and is liable to 
imprisonment for two years. 

The expression u person employed in tlie Public Service ? 1 is defined by s. 1, 
ante. 

Cf. s. 70 of the Crimes Act 1914-1932 (Commonwealth). 

Among statutory provisions imposing an obligation of secrecy on public 
officers are s. 114 (3) of this Code, post ; The Income Tax Assessment Act of 
1930, s. 6, title Income Tax; The Stamp Duties Act, 1894, s. 10, title Stamp 
Duties; The Succession and Probate Duties Act, 1892, s. 49c, title Succession; 
The Gift Duty Act of 1926, s. 33, title Gift Duty; The Factories and Shops 
Act of 1900, s. 26 (3), title Labour; The Bureau of Industry Act of 1932, s. 
25, title Industry; The Insurance Act of 1916, Sched., s. 4, title Insurance; 
The Vagrants, Gaming, and Other Offences Act of 1931, s. 37a, title Vagrants. 
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CHAPTER XIII. 

Corruption and Abuse op Office. 

Official Corruption. 

87. Any person who— 

(1) Being employed in the Public Service, or being the holder of 
any public office, and being charged with the performance 
of any duty by virtue of such employment or office, not being 
a duty touching the administration of justice, corruptly 
asks, receives, or obtains, or agrees or attempts to receive or 
obtain, any property or benefit of any kind for himself or any 
other person on account of any thing already done or omitted 
to be done, or to be afterwards done or omitted to be done, 
by him in the discharge of the duties of his office; or 

(2) Corruptly gives, confers, or procures, or promises or offers 
to give or confer, or to procure or attempt to procure, to, 
upon, or for, any person employed in the Public Service, or 
being the holder of any public office, or to, upon, or for, any 
other person, any property or benefit of any kind on account, 
of any such act or omission on the part of the person so 
employed or holding such office; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years, and to be fined at the discretion of the Court. 

The offender cannot be arrested without warrant. 

Tlie expression (( person employed in the Public Service” is defined by s. 1, 
ante. 

judicial corruption and official corruption relating to offenders are the 
subject of ss. 120, 121, post. 

Ss. 442a-442m, post, relate to secret commissions generally. 

See R. v. David, [1931] Q.W.N. 2; 25 Q.J.P.R. 15 (gift to police constable 
to induce him to destroy evidence). 

As to arrest, see also s. 5, ante. 


Extortion by Public Officers. 

88. Any person who, being employed in the Public Service, takes' 
or accepts from any person, for the performance of his duty as such 
officer, any reward beyond his proper pay and emoluments, or any 
promise of such reward, is guilty of a misdemeanour, and is liable to 
imprisonment for three years. 

See notes to s. 87, ante. 

Public Officers interested in Contracts. 

89. Any person who, being employed in the Public Service, know¬ 
ingly acquires or holds, directly or indirectly, otherwise than as a member 
of a registered joint stock company consisting of more than twenty 
persons, a private interest in any contract or agreement which is made 
on account of the Public Service with respect to any matter concerning 
the department of the Service in which he is employed, is guilty of a 
misdemeanour, and is liable to imprisonment for three years, and to be 
fined at the discretion of the Court. 

“Person employed in the Public Service” is defined by s. 1, ante. 

Cf. the Constitution Act of 1867, s. 6, title Constitution; The Local 
Government Act of 1936, s. 7 (2), title Local Authorities; and see notes to 
those sections. 
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T3ie cases dealt with below were decided on provisions relating to local 
authorities, corresponding, but not in all cases exactly,-with this section. 

In Nutton v. Wilson (1889), 22 Q.B.D. 744, at p. 748, Bindley L.J. said: 
' f To interpret words of this kind, which have no very definite meaning, and 
which perhaps were purposely employed for that very reason, we must look 
at the object to be attained. The object obviously was to prevent the conflict 
between interest and duty that might, otherwise inevitably arise . 9 J 

As to the effect of the w r ord “knowingly 1 ’, see Ex parte Lansdown (1886), 
7 N.S.W.L.R. (L.) 434. 

In England v. Inglis , [1920] 2 K.B. 636, at pp. 639-640, Salter J. said: 
“An f interest’ within the meaning of the section must, I agree, be something 
more than a sentimental interest, such as arises from the natural love and 
affection of a man for his son; it must be a pecuniary or, at least, a material 
interest; but I do not see on what principle it must necessarily be a pecuniary 
advantage, because, if a public man is likely to suffer pecuniary loss by his 
interest in any particular contract, bis judgment is as likely to be deflected as 
where he is obtaining a pecuniary advantage from it.” See also the approval 
of the decision in that case by Bankes L.J. in Lapish v. Braithwaitc, [1925] 
1 K.B. 474, at p. 489 (affirmed, [1926] A.O. 275). But sec per Serutton L.J. 
at p. 494. 

A person is not directly or indirectly interested in a contract merely by 
supplying materials to the contractor who chooses to buy them from him without 
any sort of understanding or arrangement that lie should do so ( Norton v. 
Taylor , [1906 | A.C. 378). But see Barnacle v. Clark, [1900] 1 Q.B. 279. Appar¬ 
ently a public officer may fall within this section although not a party to a 
contract to which the Government Department is a party. See Nutton v. Wilson 
(1889), 22 Q.B.D. 744. But see Spies v. Keegan (1903), 20 N.S.W.W7N. 196. 

As to when a public officer ceases to be interested in a contract, see Wall 
v. Ncate (No. 2) (1912), 12 N.S.W.8.R, 685; Wall v. Neate (No. 1) (1912), 
12 N.S.W.S.R. 676. 

As to what constitutes a contract or agreement for purposes of this 
provision, see In re Watson (1880), 1 N.S.W.L.R. (L.) 13. 

With respect to the position of directors of companies contracting with the 
Government, see Lapish v. Braithwaite , [1926] A.C. 275; Ford v. Andrews 
(1916), 21 C.L.R. 317, 

For further cases, see Laughton v. Commissioners of Port Erin , [1910] 
A.C. 565; Le Fenvre v. Lankester (1854), 3 E. & B. 530; Ex parte Anderson 
(1880), 1 N.S.W.L.R. (L.) 338. 


Officers charged with Administration of ’Property of a Special 
Character or with Special Duties . 

90, Any person who, being employed in the Public Service, and 
being charged by virtue of his employment with any judicial or admini¬ 
strative duties respecting property of a special character, or respecting 
the carrying on of any manufacture, trade, or business, of a special 
character, and having acquired or holding, directly or indirectly, a 
private interest in any such property, manufacture, trade, or business, 
discharges any such duties with respect to the property, manufacture, 
trade, or business, in which he has such interest, or with respect to the 
conduct of any person in relation thereto, is guilty of a misdemeanour, 
and is liable to imprisonment for one year, and to be fined at the discre¬ 
tion of the Court. 

Cf. s. 89, ante, and see notes thereto. 


False Claims by Officials . 

91. Any person who, being employed in the Public Service in such 
a capacity as to require him or to enable him to furnish returns or 
statements touching any remuneration payable or claimed to be payable 
to himself or to any other person, or touching any other matter required 
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by law to be certified for the purpose of any payment of money or 
delivery of goods to be made to any person, makes a return or statement 
touching any such matter which is, to his knowledge, false in any 
material particular, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

The expression “person employed in the Public Service’' is defined by s. 3, 

ante . 

Of. s. 194, post. 


Abitse of Office. 

92. Any person who, being employed in the Public Service, does 
or directs to be done, in abuse of the authority of his office, any arbitrary 
act prejudicial to the rights of another is guilty of a misdemeanour, 
and is liable to imprisonment for two years. 

If the act is done or directed to be done for purposes of gain, he is 
liable to imprisonment with hard labour for three years. 

“Person employed in the Public Service” is defined by s. 1, ante . 


Corruption of Surveyor and Valuator. 

93. Any person who, being duly appointed under any Statute to 
he a valuator for determining the compensation to be paid to any person 
for land compulsorily taken from him under the authority of any 
Statute, or for injury done to any land under the authority of any 
Statute— 

(1) Acts as such valuator while he has, to his knowledge, an 
interest in the land in question; or 

(2) Executes unfaithfully, dishonestly, or with partiality, the 
duty of making a valuation of the land or of the extent of 
the injury; 

is guilty of a misdemeanour, and is liable to imprisonment for three 
years. 

Resumption of land is dealt with by The Public Works Land Resumption 
Act of 1906, title Works. 

False Certificates by Public Officers. 

94. An y person who, being authorized or required by law to give 
any certificate touching any matter by virtue whereof the rights of any 
person may be prejudicially affected, gives a certificate which is, to his 
knowledge, false in any material particular is guilty of a misdemeanour, 
and is liable to imprisonment with hard labour for three years. 


Administering Extra-judicial Oaths. 

95. Any person who administers an oath, or takes a solemn 
declaration or affirmation or affidavit, touching any matter with respect 
to which he has not by law any authority to do so, is guilty of a 
misdemeanour, and is liable to imprisonment for one yeai\ 

This section does not apply to an oath, declaration, affirmation, or 
affidavit, administered or taken before a justice in any matter relating 
to the preservation of the peace or the punishment of offences, or 
relating to inquiries respecting sudden death, or to proceedings before 
either House of Parliament, or a Committee of either House; nor to an 
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oath, declaration, affirmation, or affidavit, administered or taken for 
some purpose which is lawful under the laws of another country, or for 
the purpose of giving validity to an instrument in writing which is 
intended to be used in another country. 

For the law relating t.o oaths generally, see the title Oaths. 

False Assumption of Authority. 

96. Any person who— 

(1) Not being a justice assumes to act as a justice; or 

(2) Without authority assumes to act as a person having 
authority by law to administer an oath or take a solemn 
declaration or affirmation or affidavit, or to do any other act 
of a public nature which can only be done by persons 
authorised by law to do so; or 

(3) Represents himself to be a person authorised by law to sign 
a document testifying to the contents of any register or 
record kept by lawful authority, or testifying to any fact or 
event, and signs such document as being so authorised, when 
he is not, and knows that he is not, in fact, so authorised; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

For the law relating to oaths generally, sec the title Oaths. 


Personating Public Officers. 

97. Any person who— 

(1) Personates any person employed in the Public Service on an 
occasion when the latter is required to do any act or attend 
in any place by virtue of his employment; or 

(2) Falsely represents himself to be a person employed in the 
Public Service, and assumes to do any act or to attend in 
any place for the purpose of doing any act by virtue of such 
employment; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

A person found committing the offence may be arrested without 
warrant. 

The expression "person employed in the Public Service" is defined by s. 1, 
ante. 

With respect to arrest, see s. 5, ante, and ss. 540 et seqpost. 

Personation is also punishable under s. 514, post. 


CHAPTER XIV. 

Corrupt and Improper Practices at Erections. 

Definitions. 

98. In this Chapter— 

The term “election” includes any election held under the authority 
of any Statute providing for the choice of persons to fill any office or 
place of a public character; 

The term “elector” includes any person entitled to vote at an 
election; 
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The term “municipal election” includes any election held under 
-any laws relating to local government; 

The term “ballot-box” includes any receptacle in which voting- 
papers are put before being counted at an election; 

The term “polling-booth” includes any room or place in which 
voting at an election is conducted or in which the votes are counted. 

The law relating to elections of the Legislative Assembly is contained in 
The Elections Acts, 1915 to 1936, title Elections. As to election of members 
of town and shire councils, sec The Local Government Act of 1936, ss. 7-9, title 
Local Authorities. 

For persons entitled to vote, see The Elections Act of 1915, ss. 9-12 and 
The Local Government Act of 1936, ss. 7 (5), (7), 3 (1) (“elector”). 

For maimer of proof of an election writ or that an election was duly held 
or that any person was a candidate thereat, see The Elections Act of 1915, ss. 
93, 94, title Elections. 

Alternative verdicts on charges under this chapter are provided for by ss. 
586, 587, post. 

Personation. 

99. Any person who votes or attempts to vote in the name of 
another person at an election, whether the name is that of a person living 
or dead or of a fictitious person, is guilty of a crime, and is liable to 
imprisonment with lmrd labour for two years. 

For “election”, sec s. 98, ante. 

For consequences of conviction, sec s. 104, post. 

The appearance of a name on the roll is some evidence that such a person 
exists (E. v. Keating (1862), 1 W. & W. (L.) 207). 

Personation generally is the subject of s. 514, post. 


Doxtble Voting. 

100. Any person who, being an elector, votes or attempts to vote 
at an election oftener than he is entitled to vote at the election is guilty 
of a crime, and is liable to imprisonment with hard labour for two years. 

For “elector”, see s. 98, ante. 

Electors are entitled to one vote each in parliamentary and local government 
elections (The Elections Act of 1915, s. 12, title Elections; The Local 
Government Act of 1936, s. 7 (6) (i), title Local Authorities). 

For consequences of conviction, see s. 104, post. 

Where a person has voted twice in his own name the fact that the first 
vote was invalid does not save the second vote from being an offence (if. v. 
Carr (1876), 9 N.S.W.S.C.E. 55). 

Treating. 

101. Any person who— 

(1) Corruptly, before, during, or after, an election, provides, or 
pays in whole or part the expense of providing, any food, 
drink, or lodging, to or for any person on account of anything 
already done or omitted to be done, or to be afterwards done 
or omitted to be done, by an elector at the election in the 
capacity of an elector; or 

(2) Being an elector, corruptly receives any food, drink, or 
lodging, on account of any such act or omission; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year, or to a fine of two hundred pounds. 

For 1 c election ’ ? and (i elector M , see s. 98, ante. 

For consequences of conviction, see s. 104, post. 
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Undue Influence. 

102. Any person who— 

(1) Uses or threatens to use any force or restraint, or does or 
threatens to do any temporal or spiritual injury, or causes or 
threatens to cause any detriment of any kind, to an elector 
in order to induce him to vote or refrain from voting at an, 
election, or on account of his having voted or refrained from 
voting at an election; or 

(2) By force or fraud prevents or obstructs the free exercise of 
the franchise by an elector, or by any such means compels 
or induces an elector to vote or refrain from voting at an 
election; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year, or to a fine of two hundred pounds. 

For “election” and “elector”, see s. 98, ante . 

For consequences of conviction, see s. 104, post. 

With para. (2), cf. s. 78, ante. 


Bribery. 

103. Any person who— 

(1) Gives, confers, or procures, or promises or offers to give or 
confer, or to procure or attempt to procure, to, upon, or for, 
any person any property or benefit of any kind on account 
of anything already done or omitted to be done, or to be 
afterwards done or omitted to be done, by an elector at an 
election in the capacity of an elector, or on account of any 
person acting or joining in a procession during an election, 
or in order to induce any person to endeavour to procure 
the return of any person at an election, or the vote of any 
elector at an election; or 

(2) Being an elector, asks, receives, or obtains, or agrees or 
attempts to receive or obtain, any property or benefit of any 
kind for himself or any other person on account of anything 
already done or omitted to be done, or to be afterwards done 
or omitted to he done, by him at an election in the capacity 
of an elector; or 

(3) Asks, receives, or obtains, or agrees or attempts to receive 
or obtain, any property or benefit of any kind for himself or 
any other person, on account of a promise made by him or 
any other person to endeavour to procure the return of any 
person at an election, or the vote of any person at an 
election; or 

(4) Advances or pays any money to or to the use of any other 
person with the intent that such money shall be applied for 
any of the purposes hereinbefore in this section mentioned, 
or in discharge or repayment of money wholly or in part 
applied for any such purpose; or 

(5) Corruptly transfers or pays any property or money to any 
person for the purpose of enabling that person to be regis¬ 
tered as an elector, and thereby of influencing the vote of 
that person at a future election; or 
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(6) Is privy to any such transfer or payment as last-mentioned 
which is made for his benefit; or 

(7) Being a candidate at an election, convenes or holds a meeting 
of electors or of his committee in a house licensed for the sale 
of fermented or spirituous liquors, 

as guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year, or to a fine of two hundred pounds. 

For “election” and “elector”, see s. 98, ante. 

For consequences of conviction, see s. 104, post. 

With para. (7), cf. s. 106 (3), post. 

As to sale of alcoholic liquor on election days, sec The Liquor Act of 1912, 
s. 69 (2), title Liquor. 

Further Penalty for Corrupt Practices. 

104. Any person convicted of any of the offences defined in the 
five last preceding sections committed with respect to a parliamentary 
■election becomes incapable, for three years from the date of the convic¬ 
tion, of being registered as an elector or of voting at any parliamentary 
•election or of holding any judicial office; and, if he holds any such office, 
the office is vacated. 

He also becomes incapable for the like period of being appointed 
to or of sitting in the Legislative Council, and of being elected to or of 
.sitting in the Legislative Assembly; and, if at the time of the conviction 
he is a member of either House, his seat is vacated. 

Any person convicted of any such offence committed with respect 
to a municipal election becomes incapable, for two years from the date 
of the conviction, of holding any municipal office, and, if he holds any 
such office, the office is vacated. 

The Legislative Council was abolished by The Constitution Act Amendment 
Act of 1922, s. 2, title Constitution. 

Further disqualifications are imposed by The Elections Act of 1915, ss. 124, 
4 (“corrupt practice”), title Elections. See also as to corrupt practices found 
upon election petitions, iMd., ss. 122-125, 127, 130. 

Cf. the Legislative Assembly Act of 1867, s. 7, title Constitution. 

Illegal Practices. 

105. Any person who— 

(1) Being prohibited by law from voting at an election, and 
knowing that he is so prohibited, votes at the election; or 

(2) Procures any person who is, and whom he knows to be, pro¬ 
hibited from voting at an election to vote at the election; or 

(3) Before or during an election, and for the purpose of promot¬ 
ing or procuring the choice of any candidate at the election, 
knowingly publishes a false statement of the withdrawal of 
another candidate at the election; or 

(4) Before or during an election, and for the purpose of affecting 
the return of a candidate at the election, knowingly publishes 
a false statement of fact respecting the personal character or 
conduct of the candidate; or 

(5) Being a candidate at an election, withdraws from being a 
candidate in consideration of a payment or promise of pay¬ 
ment; or 
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(6) Being a candidate or the agent of a candidate at an election, 
corruptly procures any other person to withdraw from being 
a candidate at the election in consideration of any payment 
or promise of payment; 

is guilty of a misdemeanour, and is liable to imprisonment for one year, 
or to a fine of two hundred pounds. 

If the offence was committed with respect to a parliamentary 
election, the offender also becomes incapable, for two years from the date 
of the conviction, of being registered as an elector for the electoral 
district for which the election with reference to which the offence was 
committed was held, and of voting at any election held for that district. 

‘ ‘ Election ’ ’ is defined by s. 98, ante. 

See further The Elections Act of 1915, ss. 120-128, 130, title Elections. 


Other Illegal Practices. 

106. Any person who— 

(1) Knowingly provides money for any payment which is contrary 
to any law relating to elections, or for replacing any money 
■which has been expended in any such payment, and which 
is not allowed by law to be an exception; or 

(2) Prints, publishes, or posts, any bill, placard, or poster, which 
has reference to an election, and which does not bear on the 
face of it the name and address of the printer and publisher; 
or 

(3) Hires or uses for a committee-room at an election— 

(a) Any part of a house licensed for the sale of fermented or 
spirituous liquors; or 

(5) Any part of any premises where any intoxicating liquor is 
sold or supplied to members of a club, society, or associa¬ 
tion, which is not a permanent political club; unless, in 
either case, it is a part which has a separate entrance, and 
has no direct communication with any part of the premises 
in which intoxicating liquor is sold, and is a part ordinarily 
let for the purpose of chambers or offices or for holding 
public meetings or arbitrations; or 

(4) Knowing that the same are intended to be used as a com¬ 
mittee-room at an election, lets any part of any such premises, 
not being such a part as aforesaid, for such use; 

is guilty of an offence, and is liable on summary conviction to a fine of 
one hundred pounds. 

If the offence was committed with respect to a parliamentary 
election, and the offender was a candidate or the agent of a candidate at 
the election, he also incurs the same incapacity as a person convicted 
of any of the offences defined in the last preceding section committed 
with respect to a parliamentary election. 

For “election”, see s. 98, ante. 

With para. (3), cf. s. 103 (7), ante. 

As to sale of alcoholic liquor on election (lavs, see The Liquor Act of 1912, 
s. 69 (2), title Liquor. 
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Corrupt and Illegal Practices: Time. 

107. A prosecution for any of the offences hereinbefore defined in 
this Chapter must be begun within one year after the offence is com¬ 
mitted, or, if it is committed with respect to a parliamentary election with 
respect to which a petition is tried by the Elections Tribunal, within three 
months after the report of the Elections Tribunal is made, whichever 
period last expires, so that it is begun within two years after the offence 
is committed. 

The service or execution of process on or against the alleged 
•offender is deemed to be the commencement of the prosecution, unless 
•such service or execution is prevented by some act on his part, in which 
ease the issue, of the. process is deemed to be the commencement of the 
proceeding. 

The Elections Tribunal and petitions thereto are the subject of The 
Elections Act of 1915, Part VIII, title Elections. As to the report, see ibid., 
s. 122. 

Interference at Elections. 

108. Any person who— 

(1) Intrudes into a polling-booth, not being lawfully entitled to 
be in it; or 

(2) "Wilfully interrupts, obstructs, or disturbs, any proceedings at 
an election; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

A person found committing the offence may be arrested without 
warrant by- direction of the presiding officer. 

‘ • Polling-booth ’ ’ and ‘ 1 election ’ ’ are defined by s. 98, ante. 

Por the persons entitled to be in a polling-booth, see The Elections Act of 
1915, s. 55 (1), title Elections; The Local Government Act of 1936, Third 
Selied., r. 33 (1), title Local Authorities. 

As to arrest, see also s. 5, ante, and ss. 546 et seq., post. 

With para. (1), cf. s. 110 (2), post. 

For the course which may be taken where proceedings are interrupted by 
■disorder, riot or open violence, see The Elections Act of 1915, ss. 75, 78, title 
Elections ; The Local Government Act of 1936, Third Sched., r. 28, title Local 
Authorities. 

Disorderly behaviour at election meetings is dealt with by The Elections Act 
of 1915, s. 90. 

Canvassing near polling-booths is prohibited (Ibid., s. 76; The Local 
Government Aet of 1936, Third Sched., r. 46). 

Electors attempting to Violate Secrecy of Ballot. 

109. Any person who, having received a ballot-paper from the 
presiding officer at an election— 

(a) Wilfully makes on the ballot-paper any mark or writing not 
expressly authorized by law; or 

(5) Wilfully fails to fold up the ballot-paper in such a manner 
as to conceal the names of the candidates; or 

(c) Wilfully fails to deposit the ballot-paper in the ballot-box 
in the presence of the presiding officer; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

“ Ballot-box” and “election” t nre defined by s. 98, ante. 

See The Elections Aet of 1915, s. 61, title Elections; The Local 
Government Act of 1936, Third Sched., r. 39, title Local Authorities. 
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Other Attempts of Like Kind. 

110. Any person who— 

(1) Takes or attempts to take a ballot-paper out of a polling- 
booth; or 

(2) Whilst an elector is preparing his ballot-paper in a compart¬ 
ment provided for the use of electors actually voting, wilfully 
intrudes into the compartment; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

A person found committing the offence may be arrested without 
warrant by direction of the presiding officer. 

As to arrest, see s. 5, ante, and ss. 546 ct scq., post. 

See Tlie Elections Act of 1915, s. 61, title Ejections; The Local 
Government Act of 19.36, Third Sclied., r. 39, title Local Authorities. 

Stuffing Ballot-boxes. 

111. Any person who places, or is privy to placing, in a ballot-box 
a ballot-paper which has not been lawfully handed to and marked by an 
elector is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years. 

Proof that, at the conclusion of a poll, a greater number of ballot- 
papers is found in a ballot-box in use at a polling-booth, or is returned 
by the person who acted as presiding officer at a polling-booth as having 
been received at the polling-booth, than the number of electors who 
voted at that polling-booth is sufficient evidence that the person who 
acted as presiding officer at that polling-booth was guilty of either of 
the offences defined in this section, until the contrary is shown: 

For “ballot-box” and “elector”, see s. 98, ante. 

Offences by Presiding Officers at Elections. 

112. Any person who— 

(1) Being a presiding officer at an election, and being called 
upon, in the case of an elector who is blind or is unable to 
read, to strike out from a ballot-paper the name of the 
candidate or candidates other than the candidate or 
candidates for whom the elector says that he desires to vote, 
wilfully fails to do so in the polling-booth, and in the 
presence and sight of the persons then lawfully present; or 

(2) Being a presiding officer at an election, and whilst an elector 
is preparing his ballot-paper in a compartment provided for 
the use of electors actually voting, wilfully allows any other 
person to be in the compartment; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

For 11 election ’ \ see s. 98, ante. 

The method of voting indicated in the first paragraph of this seetion 
appears to he no longer used. Quaere whether that paragraph now states an 
offence known to the law. See The Elections Act of 1915, s. 61, title Elections; 
The Local Government Act of 1936, Third Sehed., r. 39 (2), title Local, 
Aitthorities. 
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False Answers to Questions at Elections. 

113. Any person who at an election— 

(1) Wilfully makes a false answer to any question which is 
lawfully put to him by the presiding officer, and which he is 
required by law to answer; or 

(2) Being lawfully required to make a declaration before voting, 
wilfully makes a false declaration; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

The offender cannot be arrested without warrant except by direction 
of the presiding officer. 

For “election”, see s. 98, ante. 

As to arrest, see s. 5, ante. 

See The Elections Act of 1915, ss. 56-58, title Elections; The Local 
Government Aet of 1936, Third Sched., rr. 34-36, title Local Authorities. 

The question whether an answer or declaration is wilful is one of fact and 
is not concluded by a presumption that tho accused knew the meaning in law 
of expressions used (It. v. Sanderson (1910), 12 W.A.L.E. 92). 


Interfering'with Secrecy at Elections. 

114. Any person who— 

(1) At or after an election, knowingly and wilfully, and without 
the lawful command of some competent court or tribunal, 
unfastens the fold upon a ballot-paper within which the 
number of an elector is written, and which fold has been 
made under the authority of the law; or 

(2) Being a person required by law to discharge duties at an 
election at which the voting is by ballot, attempts to ascer¬ 
tain or discover, or aids in ascertaining or discovering, the 
candidate for whom the vote of any person is given at the 
election, except in the case of a person voting openly; or 

(3) Having in the exercise of his office at an election obtained 
knowledge or the means of knowledge of the candidate for 
whom any person has voted at the election, discloses or aids 
in disclosing such knowledge otherwise than in answer to a 
question put in the course of proceedings before some 
competent court or tribunal; or 

(4) Being a person required by law to discharge duties at an 
election, places upon a ballot-paper any mark or writing not 
authorised by law; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

“Election* * is defined by s. 98, ante. 

See Tho Elections Aet of 1915, ss. 59, 60, title Elections; The Local 
Government Act of 1936, Third Sched,, rr. 37, 38, title Local Authorities. 

With regard to disclosure of knowledge, see also s. 86, ante. 
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Breaking Seal of Packets used at Elections. 

115. Any person who knowingly and wilfully, and without the 
lawful command of some competent court or tribunal, opens or breaks 
the seal of a sealed parcel which has been sealed up under the provisions 
of the laws relating to elections, is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for two years. 

See The Elections Act of 1915, ss. 80-82, title Elections; Tlie Local 
Government Act of 1936, Third Sched., rr. 43-45, title Local Authorities. 


Offences at Elections when Voting is by Post. 

116. Any person who at an election at which the voting is by 
post— 

(1) Knowing that he is not entitled to vote at the election, signs 
his name as a voter to a voting-paper; or 

(2) Signs the name of another person to a voting-paper; or 

(3) Attests the signature to a voting-paper of any person who 
is, to his knowledge, not entitled to vote by means of such 
voting-paper; 

is guilty of a misdemeanour, and is liable to imprisonment for one year 
or to a fine of two hundred pounds. 

Eor “ election”, see s. 98, ante. 

See The Elections Act of 1915, ss. 69-71, title Elections; The Local 
Government Act of 1936, Third Sched., r. 65, title Local Authorities. 

There is no attesting of a signature where no signature has been written 
(Hearn v. Hill (1910), 13 C.L.R. 128). 


False Claims. 

117. Any person who— 

(1) Makes in a claim to be inserted in a list of electors any 
statement which is, to his knowledge, false in any material 
particular; or 

(2) Makes, orally or in writing, to a court or tribunal having 
jurisdiction to deal with the claims of persons to be registered 
as electors or as persons claiming to be electors, a statement 
relating to the qualification of any person as an elector 
which is, to his knowledge, false in any material particular; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

The offender cannot be arrested without warrant. 

A person cannot be convicted of either of the offences defined in this 
section upon the uncorroborated testimony of one witness. 

“Elector” is defined by s. 98, ante. 

See The Elections Act of 1915, ss. 21, 33, title Elections. 

As to arrest, see 8. 5, ante. 

' For the meaning of “uncorroborated testimony”, see s. 1, ante, and notes 

■ thereto. 

See S. v. Sandersoyi (1910), 12 W.A.L.II. 92, noted to s. 113, ante. 
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CHAPTER XY. 

Selling and Trafficking in Offices. 

Bargaining for Offices in Public Service. 

118. Any person who— 

(1) Corruptly asks, receives, or obtains, or agrees or attempts to 
receive or obtain, any property or benefit of any kind for 
himself or any other person on account of anything already 
done or omitted to be done, or to be afterwards done or 
omitted to be done, by him or any other person, with regard 
to the appointment or contemplated appointment of any 
person to any office or employment in the Public Service, or 
with regard to any application by any person for employ¬ 
ment in the Public Service; or 

(21 Corruptly gives, confers, or procures, or promises or offers 
to give or confer, or to procure or attempt to procure, to, 
upon, or for, any person any property or benefit of any kind 
on account of any such act or omission; 

in guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for throe years, and to be fined at the discretion of the Court. 

The term **person employed in the Public Service” is defined by s. 1, ante . 

Of. ss. 442a el scq., post. 


CHAPTER XVI. 

Offences Relating to the Administration of Justice. 

Definition of Judicial Proceeding. 

119. In this Chapter the term “judicial proceeding” includes any 
proceeding had or taken in or before any court, tribunal, or person, in 
■which evidence may he taken on oath. 

A statutory power to Lear and determine a matter implies a power to take 
evidence on oath (Acts Shortening Aet of 1867, s. 21, title Acts). 

As to whether an inquest into the cause of a fire is a judicial proceeding, 
seo R. v. Smith, [1908] St. R. Qd. 83; [1908] Q.W.N. 21; 1 Q.J.P.R. 185. 

There is a judicial proceeding where an action originally against two 
defendants proceeds against one after a non-suit has been granted to the other 
(JR. v. Lum Hooh (1891), 4 Q.L.J. 63). 

See also notes to s. 123, post. 

Cf. the Crimes Act 1914-1932, Part III (Commonwealth). . 


Judicial Corruption. 

120. Any person who— 

(1) Being the holder of a judicial office, corruptly asks, receives, 
or obtains, or agrees or attempts to receive or obtain, any 
property or benefit of any kind for himself or any other 
person on account of any thing already done or omitted to 
be done, or to be afterwards done or omitted to be done, by 
him in his judicial capacity; or 
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(2) Corruptly gives, confers, or procures, or promises or offers 
to give or confer, or to procure or attempt to procure, to, 
upon, or for, any person holding a judicial office, or to, upon, 
or for any other person, any property or benefit of any kind 
on account of any such act or omission on the part of the 
person holding the judicial office; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years, and to be fined at the discretion of the Court. 

The offender cannot be arrested without warrant 
The term “holder of a judicial office” in this section includes an 
arbitrator or umpire ; but in the ease of an offence committed by or with 
respect to any such person the longest term of imprisonment is seven 
years. 

A prosecution for any of the offences firstly defined in this section 
cannot be begun except by the direction of a Crown Law Officer. 

As to arrest, see s. 5, ante. 

“Grown Law Officer” means the Attorney-General or Solicitor-General 
(s. 1, ante). See also s. 638, pout. 

Cf. ss. 442a ct nog., post. 

For liability of judicial officers, see also a. 30, ante. 

If a man ia the holder of an office, and the duties of that office are strictly 
judicial, he is a judicial officer. See Cock v. A.-G. (1909), 28 N.Z.L.R. 405, 
where it was held that, a member of a licensing committee was a judicial officer. 

Official Corruption not Judicial but relating to Offences. 

121. Any person who— 

(1) Being a justice not acting judicially, or being a person 
employed in the Public Service in any capacity not judicial 
for the prosecution or detention or punishment of offenders, 
corruptly asks, receives, or obtains, or agrees or attempts to 
receive or obtain, any property or benefit of any kind for 
himself or any other person, on account of anything already 
done or omitted to be done, or to be afterwards done or 
omitted to be done, by him, with a view to corrupt or 
improper interference with the due administration of justice, 
or the procurement or facilitation of the commission of any 
offence, or the protection of any offender or intending 
offender from detection or punishment; or 

(2) Corruptly gives, confers, or procures, or promises or offers 
to give or confer, or to procure or attempt to procure, to, 
upon, or for, any such person, or to, upon, or for, any other 
person, any property or benefit of any kind, on account of 
any such act or omission on the part of the justice or other 
person so employed; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years, and to be fined at the discretion of the Court. 

The offender cannot be arrested without warrant. 

The expression “person employed in the Public Service” is defined by s. 1, 
ante. 

As to arrest, see also s. 5, ante. 

Cf. s. 87, ante, and ss. 442a et seq., post. 

Offers of bribes for the same purpose at times other than that eharged may 
be part of the res gestae and as such admissible in evidence (R. v. Small (1903), 
5 W.A.L.R. 85). Cf. R. v. Finlayson (1912), 14 C.L.R. 675. 

See Z. v. David, [1931] Q.W.N. 2; 25 Q.J.P.R. 15 (gift to police constable 
to induce him to destroy evidence). 
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Corrupting or Threatening Jurors. 

122. Any person who— 

(1) Attempts by threats or intimidation of any kind, or by 
benefits or promises of benefit of any kind, or by other 
corrupt means, to influence any person whether a particular 
person or not, in his conduct as a juror in any judicial 
proceeding, whether he has been sworn as a juror or not; or 

(2) Threatens to do any injury or cause any detriment of any 
kind to any person on account of anything done by him as 
a juror in any judicial proceeding; or 

(3) Accepts any benefit or promise of benefit on account of any¬ 
thing to be done by him as a juror in any judicial proceed¬ 
ing, whether he has been sworn as a juror or not, or on 
account of anything already done by him as a juror in any 
judicial proceeding; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

"Judicial proceeding’’ is defined by s. 119, ante. 

"Corrupt means" involves something in the form of an offer or a sug¬ 
gestion of intimidation, or of a benefit, or of a promise of a benefit, moving 
from the accused to the person sought to be influenced (E. v. Lee, [1934] 
Q.W.N. 28). 

For the former offence at common law, see Halsbury’s Laws of England 
(2nd ed.), Vol. 9, p. 342. 


Perjury. 

123. Any person who in any judicial proceeding, or for the 
purpose of instituting any judicial proceeding, knowingly gives false 
testimony touching any matter which is material to any question then 
depending in that proceeding, or intended to be raised in that proceed¬ 
ing, is guilty of a crime, which is called perjury. 

It is immaterial whether the testimony is given on oath or under 
any other sanction authorised by law. 

The forms and ceremonies used in administering the oath or in 
otherwise binding the person giving the testimony to speak the truth 
are immaterial, if he assents to the forms and ceremonies actually used. 

It is immaterial whether the false testimony is given orally or in 
writing. 

It is immaterial whether the court or tribunal is properly con¬ 
stituted, or is held in the proper place, or not, if it actually acts as a 
court or tribunal in the proceeding in which the testimony is given. 

It is immaterial whether the person who gives the testimony is a 
competent witness or not, or whether the testimony is admissible in the 
proceeding or not. 

The offender cannot be arrested without warrant. 

As to arrest, see also s. 5, ante. 

Courts have power to order prosecution for perjury under s. 697, post. 

As to evidence of the trial, see s. 634, post. 

Perjury may be committed by a child giving evidence not on oath under 
s. 74 (2) of The State Children Act of 1911, title Children. See ibid. 

24 
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” Judicial proceeding ” is defined by s. 119 ? ante . 

The judicial proceeding must be held with jurisdiction (22. v. Smith, 
[1908] St. E. Qd. 83; [1908] Q.W.N. 21; 1 Q.J.P.E. 185; 22. v. Xeoni (1892), 
18 V.L.R. 469; 22. v. Cftartes (1866), 3 W.W. & a’B. (L.) 52). 

The word “ judicial ” may refer to administrative duties in respect of 
which it is necessary to bring to bear a judicial mind, but the performance of 
such duties has been held not to be a judicial proceeding for the purpose of a 
similar section (12. v. Aitlcen (1913), 32 N.Z.L.E. 1185). This case must be 
read subject to s. 119, ante. 

Preliminary proceedings upon a charge of an indictable offence are judicial 
proceedings” (22. v. Kermond (1S98), 19 N.S.W.L.E. (L.) 392). 

A pardon for a crime does not appear to affect the criminal liability of the 
prisoner for perjury committed by him when giving evidence on his trial for 
that crime. See B. v. Dean (1896), 17 N.S.W.L.E. (L.) 35. 

As to false statements and declarations, see ss. 193-195, post. 

See further Halsbury's Laws of England (2nd ed.) ? Yol. 9, pp. 342 et seq. 

Punishment of Perjury . 

124. Any person who commits perjury is liable to imprisonment 
with hard labour for fourteen years. 

If the offender commits the crime in order to procure the conviction 
of another person for a crime punishable .... with imprisonment 
with hard labour for life, he is liable to imprisonment with hard labour 
for life. 

The words “with death or” were expunged where indicated by The 
.Criminal Code Amendment Act of 1922, s. 3 (viii), pout. As to abolition of 
punishment by death, see ibid., s. 2. 

See s. 123, ante, and notes thereto. 

As to eases where the proceedings wherein perjury is alleged have not 
terminated prior to prosecution, see Goldsmith v. Pinnoclc (1890), 4 Q.L.J. 17. 

Evidence on Charge of Perjury. 

125. A person cannot be convicted of committing perjury or of 
counselling or procuring the commission of perjury upon the uncorro¬ 
borated testimony of one witness. 

As to “uncorroborated testimony”, see s. 1, ante, and notes thereto. 

Corroborative evidence may be documentary (R. v. Threlfall (1914), 24 Cox 
C.C.230). 

As to contradictory statements made by the accused himself, see B. v. 
Mayhew (1834), 6 C. & P. 315; B. v. Pearce (1862), 1 W. & W. (L.) 248; 
R. v. Cleland (1901), 20 N.Z.L.R. 509. 

See further the English and Empire Digest, Vol. 15, pp. 685-688. 

Fabricating Evidence. 

126. Any person who, with intent to mislead any tribunal in any 
judicial proceeding— 

(1) Fabricates evidence by any means other than perjury or 
counselling or procuring the commission of perjury; or 

(2) Knowingly makes use of such fabricated evidence; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

The offender cannot be arrested without warrant. 

For what is a “judicial proceeding”, see s. 119, ante, and notes thereto 
and to s. 123, ante. 

As to arrest, see also s. 5, ante. 



739 


The Criminal Code. ss. 127430. 

Corruption of Witnesses. 

127. Any person who— 

(1) Gives, confers, or procures, or promises or offers to give or 
confer, or to procure or attempt to procure, any property or 
benefit of any kind to, upon, or for, any person, upon any 
agreement or understanding that any person called or to be 
called as a witness in any judicial proceeding shall give false 
testimony or withhold true testimony; or 

(2) Attempts by any other means to induce a person called or to 
be called as a witness in any judicial proceeding to give false 
testimony or to withhold true testimony; or 

(3) Asks, receives, or obtains, or agrees or attempts to receive or 
obtain, any property or benefit of any kind for himself or any 
other person, upon any agreement or understanding that any 
person shall as a witness in any judicial proceeding give false 
testimony or withhold true testimony; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

The offender cannot be arrested without warrant. 

For what is a * 4 judicial proceeding”, see s. 119, ante, and notes thereto 
and to s. 123, ante. 

As to arrest, see also s. 5, ante. 

On a charge of inducing the withholding of true testimony, there must be 
evidence that the testimony which was to be withheld was true (2. v. Russell, 
[1932] Q.W.N. 37). 


Deceiving Witnesses. 

128. Any person who practises any fraud or deceit, or knowingly 
makes or exhibits any false statement, representation, token, or writing, 
to any person called or to be called as a witness in any judicial pro¬ 
ceeding, with intent to affect the testimony of such person as a witness, 
is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

For what is a “judicial proceeding”, see s. 119, ante, and notes thereto 
and to s. 123, ante. 

Destroying Evidence. 

129. Any person who, knowing that any book, document, or other 
thing of any kind, is or may be required in evidence in a judicial pro¬ 
ceeding, wilfully destroys it or renders it illegible or undecipherable or 
incapable of identification, with intent thereby to prevent it from being 
used in evidence, is guilty of a misdemeanour, and is liable to imprison¬ 
ment with hard labour for three years. 

For what is a “judicial proceeding”, see s. 119, ante, and notes thereto 
and to s. 123, ante. 

Preventing Witnesses from Attending. 

130. Any person who wilfully prevents or attempts to prevent any 
person who has been duly summoned to attend as a witness before any 
court or tribunal from attending as a witness, or from producing any¬ 
thing in evidence pursuant to the subpoena or summons, is guilty of a 
misdemeanour, and is liable to imprisonment for one year. 

See R. v. Gray (1903), 23 N.Z.L.B. 52. 
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Conspiracy to> bring False Accusation. 

131. Any person who conspires with another to charge any person 
or cause any person to he charged with any offence, whether alleged to 
have been committed in Queensland, or elsewhere, knowing that such 
person is innocent of the alleged offence, or not believing him to be guilty 
of the alleged offence, is guilty of a crime. 

If the offence is such that a person convicted of it is liable to be 
sentenced to ... . imprisonment with hard labour for life, the offender 
is liable to imprisonment with hard labour for life. 

If the offence is such that a person convicted of it is liable to be 
sentenced to imprisonment with hard labour, but for a term less than 
life, the offender is liable to imprisonment with hard labour for fourteen 
years. 

In any other case the offender is liable to imprisonment with hard 
labour for seven years. 

The offender cannot be arrested without warrant. 

The words ^death or to” were expunged where indicated by The Criminal 

Code Amendment Act of 1922, s. 3 (ix), post . As to abolition of punishment by 

death, see ibid s. 2. 

For conspiracies generally, see ss. 541-543A, post . 

For the territorial limits of Queensland, see the section on Constitutional 

Origins and Development in the Preliminary Note to the title Constitution. 

As to arrest, see also s. 5, ante . 


Conspiring to Defeat Justice. 

132. Any person who conspires with another to obstruct, prevent, 
pervert, or defeat, the course of justice is guilty of a crime, and is liable 
to imprisonment with hard labour for seven years. 

The offender cannot be arrested without warrant. 

Cf. s. 44 (b) f ante, and ss. 140, 543, post. 

With respect to perverting the course of justice, see White v. E. (1906), 
4 C.L.B. 152. 

As to arrest, see also s. 5, ante . 


Compounding Crimes. 

133. Any person who asks, receives, or obtains, or agrees or 
attempts to receive or obtain, any property or benefit of any kind for 
himself or any other person, upon any agreement or understanding that 
he will compound or conceal a crime, or will abstain from, discontinue, 
or delay, a prosecution for a crime, or will withhold any evidence thereof, 
is guilty of an indictable offence. 

If the crime is such that a person convicted of it is liable to he 
sentenced to ... . imprisonment with hard labour for life, the offender 
is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 
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In any other ease the offender is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for three years. 

The offender cannot be arrested without warrant. 

The words w death or** were expunged where indicated by The Criminal 
Code Amendment Act of 1922, s. 3 (x), post . As to abolition of punishment by 
death, see ibid., s. 2. 

Eor the distinction between crimes and misdemeanours, see ss. 3, 5, ante . 
As to arrest, see also s. 5, ante . 

See Kerridge v. Simmonds (1906), 4 C.L.R. 253; Halsbury's Laws of 
England (2nd ed.), Vol. 9, p. 355. 


Compounding Penal Actions. 

134. Any person who, having brought, or under pretence of bring¬ 
ing, an action against another person upon a penal statute in order to 
obtain from him a penalty for any offence committed or alleged to have 
been committed by him, compounds the action without the order or 
consent of the Court in which the action is brought or is to be brought, 
is guilty of a misdemeanour, and is liable to imprisonment for one year. 

For the distinction between a penal statute and a criminal statute, see 
Halsbury’s Laws of England (2nd cd.), Vol. 9, p. 9, note (c). 

This section replaces ss. 4, 5 of statute IS Eliz. c. 5 (Halabury’s Statutes 
of England, Vol. 4, p. 316), which was repealed in Queensland by s. 3 (1) of 
this Act, ante. 


Advertising a Reward for the Return of Stolen Property, <&c. 

135. Any person who— 

(1) Publicly offers a reward for the return of any property which 
has been stolen or lost, and in tbe offer makes use of any 
words purporting that no questions will be asked, or that the 
person producing such property will not be seized or 
molested; or 

(2) Publicly offers to return to any person who may have bought 
or advanced money by way of loan upon any stolen or lost 
property the money.so paid or advanced, or any other sum of 
money or reward for the return of such property; or 

(3) Prints or publishes any such offer; 

is guilty of an offence, and is liable on summary conviction to a fine of 
fifty pounds. 

For what is stolen property, see ss. 390 et seq., post. 

As to proceedings, see ss. 556, 574, 657, 659, post. 

As to whether it is necessary to prove that some property has in fact been 
stolen or lost, "see Swanwick v. Mills (1887), 3 Q.L.J. 12. A statement in an 
advertisement that particular property has been lost is some evidence of such 
loss against a person who prints and publishes the advertisement (ibid.). 

A person who both prints and publishes an offer appears to be guilty of 
two separate offenees. See Swanwick v. Mills, supra. 

For the crime of taking a reward for recovery of property obtained by 
means of an indictable offence, see s. 435, post. 
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Justices acting oppressively or when Interested. 

136. Any person who— 

(1) Being a justice and being required or authorised by law to 
admit an accused person to bail, without reasonable excuse, 
and in abuse of his office, requires excessive and unreasonable 
bail; or 

(2) Being a justice, wilfully and perversely exercises jurisdiction 
in any matter in which he has a personal interest; 

is guilty of a misdemeanour, and is liable to imprisonment for three 
years, and to be fined at the discretion of the Court. 

For power to admit to bail, see s. 555, post; The Justices Act of 1886, ss. 
114 et $eq. t title Justices. 

With respect to disqualification of justices by personal interest, see 
Halsbury’s Laws of England (2nd ed.), Vol. 21, p. 535. 


Delay to take Person Arrested before Magistrate. 

137. Any person who, having arrested another upon a charge of 
an offence, wilfully delays to take him before a justice to be dealt with 
according to law is guilty of a misdemeanour, and is liable to imprison¬ 
ment for two years. 

A duty is imposed by s. 552, post, upon a person who has arrested another 
to take him before a justice. See also The Justices Act of 1886, s. 69, title 
Justices. 


Bringing Fictitious Action on Penal Statute. 

138. Any person who, in the name of a fictitious plaintiff, or in 
the name of a real person but without his authority, brings an action 
against another person upon a penal statute for the recovery of a penalty 
for any offence committed or alleged to have been committed by him is 
guilty of a misdemeanour, aud is liable to imprisonment for two years. 

For the distinction between a penal statute and a criminal statute, see 
Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 9, note (c). 


Inserting Advertisement without Authority of Court. 

139. Any person who, without authority, or knowing the adver¬ 
tisement to he false in any material particular, inserts or causes to he 
inserted in the Gazette or in any newspaper an advertisement purporting 
to be published under the authority of any Court or tribunal is guilty of 
a misdemeanour, and is liable to imprisonment with hard labour for two 
years. 

The term “Gazette” refers to the Queensland Government Gazette (Acts 
Shortening Act of 1867, s. 16, title Acts). 


Attempting to Pervert Justice. 

140. Any person who attempts, in any way not specially defined 
in this Code, to obstruct, prevent, pervert, or defeat, the course of 
justice is guilty of a misdemeanour, and is liable to imprisonment with 
hard labour for two years. 

An attempt to induce a person to give untrue evidence was held to fall 
within a similar section. See R. v. Gray (1903), 23 N.Z.L.B. 52. Appar¬ 
ently it is excluded from this section by the words “in any way not specially 
defined in this Code ’ ’ and by s. 127, ante. 
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chaptee xvir. 

Escapes: Rescues: Obstructing Officers of Courts. 

Forcibly Rescuing [ Certain ] Offenders. 

141. Any person who by force rescues or attempts to rescue from 
lawful custody an offender under sentence [for the crime of treason or 
wilful murder or murder, or any of the crimes defined in the second 
paragraph of section eighty-one and in section eightv-two of this Code, 
or a person committed to prison on a charge of any of the crimes 
mentioned or referred to in this section,] is guilty of a crime, and is 
liable to imprisonment with hard labour for life. 

The word ‘ ‘ Certain ’ ’ in the cross-heading to this section was substituted for 
“Capital” in exercise of powers conferred by s. 29a of the Acts Shortening Act 
of 1867, title Acts. 

The words in square brackets in the body of this section were substituted 
for other words by The Criminal Code Amendment Act of 1922, s. 3 (xi), post. 
As to abolition of punishment by death, see ibid., s. 2. 

For the crimes referred to, see ss. 37, 81, 82, ante, and ss. 301, 302, post. 

Aiding Prisoners to Escape. 

142. Any person who— 

(1) Aids a prisoner in escaping or attempting to escape from 
lawful custody; or 

(2) Conveys anything or causes anything to be conveyed into a 
prison with intent to facilitate the escape of a prisoner; 

is guilty of a crime, and is liable to imprisonment, with hard labour for 
seven years. 

A person who innocently lent a suit of clothes to a prisoner who had 
already escaped from prison was held not guilty in B . v. Keane , [1921] N.Z.L.E. 
581. 

Escape by Pi m isoner. 

143. Any person who, being a prisoner in lawful custody under 
sentence after conviction for an indictable offence, escapes from such 
custody is guilty of a crime, and is liable to imprisonment with hard 
labour for three years. 

The offender may be tried, convicted, and punished, notwithstanding 
that at the time of his apprehension or trial the term of his original 
sentence has expired. 

Indictable offences include crimes and misdemeanours (s. 3, ante). 

When the prisoner has regained his liberty by getting away from the prison 
precincts and from the sight and control of the prison officials he has then made 
his escape and is no longer in custody ( B . v. Keane , [1921] N.Z.L.E. 581). 

The prisoner must complete his first sentence by serving for a period equal 
to that during which he was absent from prison (s. 20, ante). 

With respect to attempts to escape, cf. The Prisons Act, 1890, s. 29, title 
Prisons. 

For an offence punishable on summary conviction, see The Vagrants, 
Gaming, and Other Offences Act of 1931, ss. 30, 47 (2), 52, title Vagrants. 

Pey*rnitting Escape. 

144. Any person who, being an officer of a prison or police officer, . 
and being charged, for the time being, with the custody of a prisoner or 

a person under arrest upon a charge of an offence, wilfully permits him 
to escape from custody is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

As to termination of custody, see B. v. Keane, [1921] N.Z.L.E. 581, noted 
to ss. 142, 143, ante. 
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Harbouring Escaped Prisoners. 

145. Any person who harbours, maintains, or employs, a person 
who is, to his knowledge, an offender under sentence of such a kind as to 
involve deprivation of liberty, and illegally at large, is guilty of a 
misdemeanour, and is liable to imprisonment for two years, or to a fine 
of two hundred pounds. 

Reselling Insane Persons. 

146. Any person who— 

(1) Rescues any person during his conveyance as an insane 
person to a hospital or reception house for the insane, or to 
a house licensed under the laws relating to insane persons 
for the reception of patients, or to a prison, or rescues any 
person during his confinement as an insane person in any 
such place; or 

(2) Being in charge of a person daring his conveyance as an 
insane person to any such place, wilfully permits him to 
escape from custody; or 

(3) Being a superintendent of, or person employed in, any such 
place, wilfully permits a person confined therein as an insane 
person to escape therefrom; or 

(4) Conceals any such person as aforesaid who has, to his 
knowledge, been rescued during such conveyance or confine¬ 
ment, or has, to his knowledge, escaped during such 
conveyance, or from such confinement; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

“Insane person” is defined by The Insanity Aet of 1884, s. 4 (title 
Insanity), as meaning “a person*who for the time being is idiotic or of 
unsound mind, and incapable of managing himself or his affairs, whether found 
insane by inquisition or otherwise”. 

For the law relating to institutions and houses for the insane, see The 
Insanity Act of 1884, title Insanity. 

With para. (3), cf. s. 164 of that Act. 


Removing, &c., Property under Lawful Seizure. 

147. Any person who, when any property has been attached or 
taken under the process or authority of any court of justice, knowingly, 
and with intent to hinder or defeat the attachment, or process, receives, 
removes, retains, conceals, or disposes of, such property, is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for three 
years. * 

With respeet to distrained goods, see the Distress Replevin and Ejectment 
Act of 1867, s. 55, title Landlobd and Tenant. 


Obstructing Officers of Courts of Justice. 

148. Any person who wilfully obstructs or resists any person 
lawfully charged with the execution of an order or warrant of any court 
of justice is guilty of a misdemeanour, and is liable to imprisonment with 
hard labour for one year, or to a fine of one hundred pounds. 
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Or he may be summarily convicted before two justices, in which 
ease he is liable to imprisonment with hard labour for sis months, or to 
a tine of fifty pounds. 

Cf. ss. 199 ; 340, post. 

As to proceedings in order to summary conviction, see ss. 556, 574, 657, 659, 

post. 


CHAPTER XVIII, 

Offences Relating to the Coin. 

Definitions. 

149. In this Chapter— 

The term “current,” applied to coin, includes coin of any of the 
kinds or denominations of coin which are coined in any of Her Majesty’s 
Mints, or are lawfully current by virtue of any Proclamation or other¬ 
wise in any part of Her Majesty’s dominions, whether within the United 
Kingdom or elsewhere; 

The term “metal” includes any mixture or alloy of metals; 

The term “copper,” applied to coin, includes any metal of less 
value than the silver or alloy of silver used in the silver coin of the 
country in question; 

The term “counterfeit,” applied to coin, means coin not genuine 
but resembling or apparently intended to resemble or pass for genuine 
coin, and includes genuine coin which has been prepared or altered so as 
to resemble or be apparently intended to resemble or pass for coin of a 
higher denomination, and also genuine coin which has been clipped or 
filed, or the size or weight of which has been otherwise diminished, and 
which has been prepared or altered so as to conceal such clipping, filing, 
or diminution: it includes any such coin whether it is or is not in a fit 
state to be uttered, and whether the process of preparation or alteration 
is or is not complete; 

The terms “gild” and “silver,” applied to coin, include producing 
the appearance of gold or silver respectively by any means whatever; 

The term “utter” means and includes using, dealing with, or acting 
upon, and attempting to use, deal with, or act upon, and attempting to 
induce any person to use, deal with, or act upon, the thing in question 
as if it were genuine. 

For coins current under the law of the Commonwealth, see the Coinage Act 

1909-1936 (Commonwealth). See also the Coinage Act, 1870 (Imperial), title 

Currency. 

“TJtter'’ is also defined by s. 1, ante. 

For power to seize counterfeit coin, tools for coining, &c., see s. 681, post. 

With this section cf. the Crimes Act 1914-1932, s. 51 (Commonwealth). 


Counterfeiting Gold and Silver Coin. 

150. Any person who makes or begins to make any counterfeit 
gold or silver coin is guilty of a crime. 

If the crime is committed with respect to current coin, he is liable 
to imprisonment with hard labour for life, with or without solitary 
confinement. 
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If the crime is committed with respect to coin of a Foreign Prince 
or State, he is liable to imprisonment with hard labour for seven years, 
with or without solitary confinement. 

For definitions, see s. 149, ante. 

Cf. s. 54 of the Crimes Act 1914-1932 (Commonwealth). 

For power to eut, break or deface coins suspected to be counterfeit, see the 
Coinage Offences Act of 1865, s. 26, title Currency. 

For penalty for issuing metal as a coin other than a British or Australian 
coin, see the Coinage Act 1909-1936, s. 6 (Commonwealth). 


Preparation for Coining Gold and Silver Coin. 

151. Any person who— 

(1) Gilds or silvers any piece of metal of a fit size or figure to be 
coined, with intent that it shall be coined into counterfeit 
gold or silver coin; or 

(2) Makes any piece of metal into a fit size or figure to facilitate 
the coining from it of any counterfeit gold or silver coin, 
with intent that such counterfeit coin shall be made from it; 
or 

(3) Without lawful authority or excuse, the proof of which lies 
on him— 

(а) Buys, sells, receives, pays, or disposes of, any counterfeit 
gold or silver coin at a lower rate than it imports or is 
apparently intended to import, or offers to do any such 
thing; or 

(б) Brings or receives into Queensland any counterfeit gold or 
silver coin, knowing it to be counterfeit; or 

(c) Makes or in ends, or begins or prepares to make or mend, 
or has in his possession, or disposes of, any stamp or mould 
which is adapted to make the resemblance of both or 
either of the sides of any gold or silver coin, or any part 
of either side thereof, knowing the same to be such a stamp 
or mould, or to be so adapted; or 

(d) Makes or mends, or begins or prepares to make or mend, 
or has in his possession, or disposes of, any tool, instru¬ 
ment, or machine, which is adapted and intended to be 
used for marking coin round the edges with marks or 
figures apparently resembling those on the edges of any 
gold or silver coin, knowing the same to be so adapted and 
intended; or 

(e) Makes or mends, or begins or prepares to make or mend, 
or has in his possession, or disposes of, any press for 
coinage, or any tool, instrument, or machine, which is 
adapted for cutting round blanks out of gold, silver, or 
other metal, knowing such press, tool, instrument, or 
machine, to have been used or to be intended to be used for 
making any counterfeit gold or silver coin; or 

(/) Knowingly conveys out of any of Her Majesty’s mints any 
stamp, mould, tool, instrument, machine, or press, used or 
employed in coining, or any useful part of any of such 
things, or any coin, bullion, or metal; 

is guilty of a crime. 
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, If the crime is committed with respect to current coin, he is liable 
to imprisonment with hard labour for life, with or without solitary- 
confinement. 

If the crime is committed with respect to the coin of a Foreign 
Prince or State, he is liable to imprisonment with hard labour for seven 
years, with or without solitary confinement. 

For definitions, see s. 149, ante. 

Cf. ss. 52, 53, 55 of the Crimes Act 1914-1932 (Commonwealth). 


Clipping. 

152. Any person who deals with any current gold or silver coin 
in such a manner as to diminish its weight, with intent that when so 
dealt with it may pass as current gold or silver coin, is guilty of a crime, 
and is liable to imprisonment with hard labour for life. 

For definitions, see a. 149, ante. 

(!f. the Crimes Act .1914-1932, a. 59 (Commonwealth). 

For the? right to cut, break or deface coin suspected to be diminished, see 
the Coinage Offences Act of 1805, s. 20, title Currency. 


Possession of Clippings. 

153. Any person who unlawfully has in his possession or disposes 
of any filings or clippings of gold or silver, or any gold or silver in 
bullion, dust, solution, or any other state, obtained by dealing with 
current gold or silver coin in such a manner as to diminish its weight, 
knowing the same to have been so obtained, is guilty of a crime, and is 
liable to imprisonment with hard labour for seven years, with or without 
solitary confinement. 

For definitions, see ss. 1, 149, ante. 

Cf. the Crimes Act 1914-1932, s. 60 (Commonwealth). 


Uttering Counterfeit Gold or Silver Coin. 

154. Any person who utters any counterfeit gold or silver coin, 
knowing it to be counterfeit, is guilty of a misdemeanour. 

If the offence is committed with respect to current coin, he is liable 
to imprisonment with hard labour for two years, with or without solitary 
confinement. 

If the offence is committed with respect to coin of a Foreign Prince 
or State, he is liable to imprisonment with hard labour for one year. 

A person found committing the offence may be arrested without 
warrant. 

For definitions, see s. 149, ante. 

It is not necessary to produce the counterfeit coin on the trial (B. v. Jordan 

(1904), 6 W.A.L.B. 156). 

A h to arrest, see also s. 5, ante, and ss. 546 ct seq., post. 

Of. the Crimes Act 1914-1932, s. 57 (Commonwealth). 
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Repeated Uttering of Counterfeit Current Gold or Silver Coin, or 
Possession of several such Coins. 

155. Any person who— 

(1) Utters any counterfeit gold or silver coin, knowing it to be 
counterfeit, and at the time of such uttering has in his 
possession any other counterfeit gold or silver coin; or 

(2) Utters any counterfeit gold or silver coin, knowing it to be 
counterfeit, and either on the same day or on any of the 
ten days next ensuing utters any other counterfeit current 
gold or silver coin knowing it to be counterfeit; or 

(3) Has in his possession three or more pieces of counterfeit 
current gold or silver coin, knowing them to be counterfeit, 
and with intent to utter any of them; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years, with or without solitary confinement. 

A person found committing the offence may be arrested without 
warrant. 

For definitions, see ss. 1, 149, ante. As to having in possession, see also 

jB. v. Johnson (1909), 3 Cr. App. R. 168. 

As to arrest, see s. 5, ante, and ss. 546 et scq., post. 

Cf. the Crimes Act 1914-1932, s. 56 (Commonwealth). 

Offences after Previous Conviction. 

156. Any person who commits any of the offences defined in the 
two last preceding sections, after having been previously convicted of 
any of those offences committed with respect to current coin or of any 
crime committed with respect to current coin, or after having been 
twice previously convicted of any of those offences committed with 
respect to coin of a Foreign Prince or State, is guilty of a crime, and is 
liable to imprisonment with hard labour for life, with or without solitary 
confinement. 

For practice, see ss. 570, 630, 635, post. 

Counterfeiting Copper Coin. 

157. [Any person who— 

(1) Makes or begins to make any counterfeit copper coin; or 

(2) Without lawful authority or excuse, the proof of which lies 
on him— 

(a) Makes or mends, or begins or prepares to make or mend, 
or has in his possession, or disposes of, any tool, instru¬ 
ment, or machine, which is adapted and intended for 
making any counterfeit copper coin, knowing the same to 
be so adapted and intended; or 

(b) Buys, sells, receives, pays, or disposes of, any counterfeit 
copper coin at a lower rate than it imports or was 
apparently intended to import, or offers to do any such 
thing; 

is guilty of an offence.] 

If the offence is committed with respect to current coin, the offender 
is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years, with or without solitary confinement. 
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If the offence is committed with respect to coin of a Foreign Prince 
or State, the offender is guilty of a misdemeanour, and is liable on 
conviction to imprisonment with hard labour for twelve months. If 
found committing the offence, he may be arrested without warrant. 

If the offence is committed with respect to coin of a Foreign Prince 
or State, and the offender has been previously convicted of any such 
offence, he is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years, with or without solitary confinement. 

The paragraph in square brackets was substituted for an original para¬ 
graph by The Criminal Code Correction of Errors Act of 1900, s. 1, post . 

•For definitions, see s. 149, ante . 

As to arrest, see s. 5, ante , and ss. 546 et seqpost . 


Uttering Base Copper Coin. 

158. Any person who— 

(1) Utters any counterfeit current copper coin, knowing it to be 
counterfeit; or 

(2) Has in his possession three or more pieces of counterfeit 
current copper coin, knowing them to be counterfeit, and 
with intent to utter any of them; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year, with or without solitary confinement. 

A person found committing the offence may be arrested without 
warrant. 

Tor relevant definitions, see ss. 1,149, ante. 

As to arrest, see s. 5, ante, and ss. 546 et seq., post. 


Defacing Coin by Stamping Words thereon. 

159. Any person who defaces any current coin by stamping 
thereon any name or word, whether the weight of the coin is or is not 
thereby diminished, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for one year. 

A person found committing the offence may be arrested without 
warrant. 

For relevant definitions, see s. 149, ante. 

As to arrest, see also s. 5, ante , and ss. 546 et seq., post . 

Cf. the Crimes Act 1914-1932, s. G2 (Commonwealth). 


Uttering Foreign Coin, Medals, &c., as Current Coin ivith intent to 

Defraud. 

160. Any person who, with intent to defraud, utters as and for 
current gold or silver coin— 

(a) Any coin which is not current coin; or 

(b) Any modal or piece of metal, whether a coin or not, which is 
of loss value than the current coin as and for which it is 
uttered; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year, with or without solitary confinement. 
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A person found committing the offence may be arrested without 
warrant. 

For relevant definitions, see s. 149, ante. 

The intent need not he to defraud any particular person (s. 643, post). 

As to arrest, see also s. 5, ante, and ss. 546 et sec}., post. 

Cf. the Crimes Act 1914-1932, s. 58 (Commonwealth), and the Coinage Act 
19094936, s. 6 (Commonwealth). 


Exporting Counterfeit Coin. 

161. Any person who without lawful authority or excuse, the 
proof of which lies on him, exports or puts on board of a vessel or vehicle 
of any kind, for the purpose of being exported from Queensland, any 
counterfeit current coin whatever, knowing it to he counterfeit, is guilty 
of a misdemeanour, and is liable to imprisonment with hard labour for 
two years, with or without solitary confinement. 

A person found committing the offence may be arrested without 
warrant. 

For relevant definitions, see s. 149, ante. 

As to arrest, see also s. 5, ante, and ss, 546 et xeq., post. 


Having Possession of more than Five Pieces of Counterfeit Foreign 

Coin. 

162. Any person who without lawful authority or excuse, the 
proof of which lies on him, has in his possession more than five pieces 
of counterfeit coin of any Foreign Prince or State is guilty of an offence, 
and is liable on summary conviction to a fine not exceeding forty shillings 
and not less than ten shillings for every such counterfeit coin found in 
his possession, and to forfeiture of the counterfeit coin, which is to be 
destroyed by order of the justices. 

In default of immediate payment of the fine, he is liable to imprison¬ 
ment with hard labour for three months, unless the fine is sooner paid. 

For relevant definitions, see ss. 1, 149, ante. 


Tender of Defaced Coin not Legal Tender: Penalty for Uttering. 

163. Any person who utters any current coin which is defaced by 
the stamping of any name or word thereon is guilty of an offence, and 
is liable on summary conviction to a fine of forty shillings. 

A prosecution for any such offence cannot be commenced without 
the consent of a Crown Law Officer. 

A tender of payment in money made in any coin so defaced is not 
a legal tender. 

For relevant definitions, see s. 149, ante . 

A Crown Law Officer means the Attorney-General or Solicitor-General 
(s. 1, ante). And see s. 638, pout. 

Legal tender is the subject of the Coinage Act 1909-1936, s. 5 
(Commonwealth). 
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CHAPTER XIX. 

Offences Relating to Posts and Telegraphs. 

Stopping Mails. 

164. Any person who stops a mail conveyance, or stops any person 
engaged in conveying or delivering a mail, with intent to search the 
mail, is guilty of a crime, and is liable to imprisonment with hard labour 
for life. 

“Mail” and “mail conveyance’’ are defined by s. 1, ante. 

Intercepting things sent by Post or Telegraph. 

165. Any person who unlawfully secretes or destroys anything 
which is in course of transmission by post or telegraph, or any part of 
any such thing, is guilty of a crime, and is liable on conviction to 
imprisonment with hard labour for seven years. 

Certain, expressions used in the provisions of this Chapter are defined by 
s. 1, ante. 

See also s. 398 ii, post. 

Provision similar to this section is made by the Post and Telegraph Act 
1901-1923, s. 114 (Commonwealth). Section 2 of that Act declares that The 
Post and Telegraph Act, 1891 (55 Vic. No. 15) of Queensland, shall no longer 
apply to the postal and telegraphic services of the Commonwealth. That Act 
does not, however, make any provision with respect to this Chapter of the 
Criminal Code. The question how far the provisions of this Chapter are now 
operative depends upon s. 109 of the Commonwealth Constitution, title Com¬ 
monwealth and States. Upon this point, sec It. v. Lynch, (11)04 j Q.W.N. 
17; It. v. Thomson, [1913] St. It. Qd. 24(5; |1913] Q.W.N. 54; 7 Q.J.P.R. 154; 
R. v. Bamford (1901), 1 N.S.W.S.lt. 337; It. v. McDonald (190(5), 8 W.A.L.lt. 
149; Judiciary Act 1903, s. 09 (1) (Commonwealth); Acts Shortening Act of 
18(57, s. 14, title Acts. 

Tampering with Things sent by Post or Telegraph. 

166. Any person who, being employed by or under the Post and 
Telegraph Department, does with respect to anything which is in course 
of transmission by post or telegraph any act which he is not authorised 
to do by virtue of his employment, or knowingly permits any other 
person to do any such act with respect to any such thing, is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for three 
years. 

Cf. the Post and Telegraph Act 1901-1923, ss. 108, 115 (Commonwealth). 

See the notes to s. 165, ante. 

Wilful Misdelivery of Things sent by Post or Telegraph. 

167. Any person who, being charged, by virtue of his employment, 
or by virtue of any contract, with the delivery of anything sent by post 
or telegraph, wilfully delivers it to a person other than the person to 
whom it is addressed, or his authorised agent in that behalf, is guilty 
of a misdemeanour, and is liable to imprisonment with hard labour for 
three years. 

Cf. the Post and Telegraph Act 1901-1923, s. 113 (Commonwealth). 

See the notes to s. 165, ante. 

Obtaining Letters by False Pretences. 

168. Any person who by means of any false pretence induces any 
person employed by or under the Post and Telegraph Department to 
deliver to him anything sent by post or telegraph which is not addressed 
to him, is guilty of a misdemeanour, and is liable on conviction to 
imprisonment for two years. 

Cf. the Post and Telegraph Aet 1901-1923, s. 112 (Commonwealth). 

See the notes to s. 165, ante. 
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Secreting Letters. 

169. Any person who wilfully secretes or detains anything sent by 
post or telegraph which is found by him, or which is wrongly delivered 
to him, and which, in either ease, ought, to his knowledge, to have been 
delivered to another person, is guilty of a misdemeanour, and is liable 
to imprisonment with hard labour for two years. 

Cf. the Post and Telegraph Act 1901-1923, s. Ill (Commonwealth). 

See the notes to s. 165, ante. 


Fraudulent Issue of Money Orders and Postal Notes. 

170. Any person who, being employed by or under the Post and 
Telegraph Department, and being charged by virtue of his employment 
with any duty in connection with the issue of money orders or postal 
notes, unlawfully, and with intent to defraud, issues a money order or 
postal note, i.s guilty of a crime, and is liable to imprisonment with hard 
labour for seven years. 

Of. the Past and Telegraph Act 1901-1923, s. 123 (Commonwealth). 

See the notes to s. 165, ante. 


Fraudulent Messages respecting Money Orders. 

171. Any person who, being employed by or under the Post and 
Telegraph Department, and being charged by virtue of his employment 
with any duty in connection with money orders, sends to any other 
person, with intent to defraud, any false or misleading letter, telegram, 
or message, concerning a money order, or concerning any money payable 
under a money order, is guilty of a misdemeanour, and is liable to 
imprisonment with bard labour for three years. 

See the notes to s. 165, ante. 


Sending Dangerous or Obscene Things by Post. 

172. Any person who knowingly sends, or attempts to send, by 
post— 

(a) Anything which encloses anything, whether living or inani¬ 
mate, of such a nature as to he likely to injure any other 
thing in the course of conveyance, or to injure any person; 
or 

(b) Anything which encloses an indecent or obscene print, paint¬ 
ing, photograph, lithograph, engraving, book, card, or 
article, or which has on it, or in it, or on its cover, any 
indecent, obscene, or grossly offensive words, marks, or 
designs; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year. 

Cf. the Post and Telegraph Act 1901-1923, s. 107 (Commonwealth). 

See the notes to s. 165, ante ; In re Morrison, [1916] S.A.L.R. 237: Ex parte 
Edwards (3932), 49 N.S.W.W.N. 5. 
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Retarding Delivery of Mails, &c. 

173. Any person who— 

(1) Being required by law or by virtue of his employment to do- 
any act with respect to the receipt, despatch, or delivery, of 
anything which is or may be transmitted by post or tele¬ 
graph— 

(a) Neglects or refuses to do such act; or 

(b) Wilfully detains or delays, or permits the detention or 
delay of, any such thing; or 

(2) Being employed by or under the Post and Telegraph Depart¬ 
ment, negligently loses anything sent by post or telegraph, 
or negligently detains or delays, or permits the detention or 
delay of, anything sent by post or telegraph; 

is guilty of an offence, and is liable on summary conviction to a fine of 
one hundred pounds. 

Of. the Pout, and Telegraph Act 1901-1923, s. 109 (Commonwealth). 

See the not.CN to h. ](>5, ante. 

Obstructing Mails. 

174. Any person who wilfully obstructs or delays the conveyance 
or delivery of a mail is guilty of an offence, and is liable on summary 
conviction to a fine of fifty pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 118 (Commonwealth). 

See the notes to s. 165, ante. 

Penalty on Mail-coach Driver or Guards Loitering. 

175. Any person who, being a driver of a vehicle used for the 
conveyance of mails, or being a person in charge of a mail, whether 
conveyed by a vehicle, or on horseback, or foot— 

(1) Loiters on the road; or 

(2) Wilfully misspends or loses time; or 

(3) Is under the influence of intoxicating liquor; or 

( 4 ) Does not convey the mail at the speed fixed by the Post¬ 
master-General for the conveyance thereof, unless prevented 
by some cause beyond his control, the proof whereof lies on 
the person charged; 

is guilty of an offence, and is liable on summary conviction to a fine of 
ten pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 110 (Commonwealth). And 

see notes to s. 165, ante. 

Fraudulently Removing Stamps. 

176. Any person who, with intent to defraud— 

(1) Removes from anything sent by post any stamp affixed 
thereon; or 

(2) Removes from any stamp previously used, any mark made 
thereon at a post office; or 

(3) Knowingly uses a postage stamp which has been obliterated 
or defaced by a mark made thereon at a post office; 

is guilty of an offence, and is liable on summary conviction to imprison¬ 
ment with hard labour for one year, or to a fine of fifty pounds. 
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On the trial of a person charged with the offence of knowingly- 
using a postage stamp which has been obliterated or defaced by a mark 
made thereon at a post office, proof that the person charged is the writer 
of the address of anything sent by post on which the stamp is affixed is 
sufficient evidence that he is the person who used the stamp, until the 
contrary is shown. 

Of. the Post and Telegraph Act 1901-1923, s. 103 (Commonwealth). And 
see notea to a. 165, ante. 


Fraudulent Evasion of Postal Laws. 

177. Any person who— 

(1) Knowingly and fraudulently puts into a post office anything 
in or upon which, or in or upon the cover of which, there is 
any letter, newspaper, or other thing, or any writing or 
mark, not allowed by law to be there placed; or 

(2) Wilfully subscribes on the outside of anything sent by post 
a false statement of its contents; or 

(3) Knowingly and fraudulently puts into a post office anything 
which falsely purports to be a thing falling within any 
exemption or privilege declared by the laws relating to Posts 
and Telegraphs; 

is guilty of an offence, and is liable on summary conviction to a fine of 
fifty’- pounds. 

Cf. the Post and Telegraph Act 1901-1923, ss. 104-106 (Commonwealth). 

And see notes to s. 165, ante. 


Carrying Letters otherwise than by Post. 

178. Any person who, not being authorised by the Postmaster- 
General to do so— 

(1) Sends or conveys a letter for hire or reward otherwise than 
by post; or 

(2) Takes charge of a letter for conveyance for hire or reward; 

is guilty of an offence, and is liable on summary conviction to a fine of 
fifty pounds. 

Every letter sent, conveyed, or taken charge of to he conveyed other¬ 
wise than by post, is deemed to have been so sent, conveyed, or taken 
charge of, for hire or reward, until the contrary is proved. 

This section does not extend to a letter exceeding the weight 
prescribed by law for letters sent by post, nor to a letter concerning 
goods sent and to be delivered wdth it, or containing process of, or 
proceedings or pleadings in, a court of justice, or briefs or eases or 
instructions for counsel and their opinions thereon, or containing a 
deed, affidavit, or power of attorney, nor to a letter sent by a special 
messenger and concerning the private affairs of the sender, nor to a 
letter sent or carried to or from the nearest post office. 

Cf. the Post and Telegraph Act 1901-1923, s. 98 (Commonwealth). And 
see notes to s. 165, ante. 
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Illegally making Postal Envelopes or Setting up Post Office or Office 
for Sale of Stamps, or Obstructing Post Office. 

179. Any person who— 

(1) Without lawful authority or excuse, the proof of which lies 
on 'him— 

(«) Makes any envelope, wrapper, card, form, or paper, in 
imitation of one issued by or under the authority of the 
Postmaster-General of Queensland or of the Postal 
Authority of any other country, or having thereon any 
word, letter, or mark, which signifies or implies, or may 
reasonably induce a person receiving it to believe, that a 
letter, newspaper, packet, or parcel, bearing such word, 
letter, or mark, is sent on Her Majesty’s service, or on the 
public service of another country; or 

(b) Makes on any envelope, wrapper, card, form, or paper, in 
order to its being issued or sent by post or otherwise, any 
stamp or mark in imitation of a stamp or mark of any 
post office under the control of the Postmaster-General of 
Queensland or of the Postal Authority of any other 
country, or any other stamp or mark, or any word or 
letter, which signifies or implies, or may reasonably induce 
a person receiving it to believe, that a letter, newspaper, 
packet, or parcel, bearing such stamp, mark, word, or 
letter, is sent on Her Majesty’s service, or on the public 
service of another country; or 

(e) Issues or sends by post or otherwise, any envelope, wrapper, 
card, form, or paper, so marked; or 

(2) Without the authority of the Postmaster-General, the proof 
of which lies on the person charged— 

(d) Places or maintains, or permits to be placed or maintained, 
or to remain in, on, or near, any place under his control, 
the ■words “post office,” or any word, letter, or mark, 
which signifies or implies, or may reasonably induce any 
person to believe that the place is a post office; or 

(e) Places, or permits to be placed or to remain, on any vehicle 
under his control the words “Royal Mail,” or any word, 
letter, or mark, which signifies or implies, or may reason¬ 
ably induce any person to believe that the vehicle is used 
for the conveyance of mails; or 

(3) Without the license of the Postmaster-General, the proof of 
which lies on the person charged— 

(/) Sells, or offers or exposes for sale, any postage stamp; or 

(g) Places, or permits to be placed or to remain, on or near to 
his house or premises the words “licensed to sell stamps,” 
or any word, letter, or mark, which signifies or implies, or 
may reasonably induce any person to believe, that he is 
duly licensed to sell postage stamps; 

is guilty of an offence, and is liable on summary conviction to a fine of 
five pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 99 (Commonwealth). And 
see notes to s. 165, ante . 
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Destroying or Damaging Letter Receivers. 

180. Any person who wilfully destroys or damages any receptacle 
provided by authority of the Postmaster-General for the reception of 
anything intended to be sent by post, or any card or notice relating to 
the postal service or telegraph service set up by authority of the 
Postmaster-General, or obliterates any letter or figure on any such 
thing, is guilty of an offence, and is liable on summary conviction to a 
fine of fifty pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 120 (Commonwealth). And 
see notes to s. 165, ante. 


Placing Injurious Substances in or against Letter Boxes. 

181. Any person who places in or against any receptacle provided 
by authority of the Postmaster-General for the reception of anything 
intended to be sent by post, or telegraph, any fire or match, or any 
explosive, dangerous, noxious, or deleterious, substance, or any fluid or 
filth, is guilty of an offence, and is liable on summary conviction to a 
fine of twenty pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 121 (Commonwealth). And 
see notes to s. 165, ante. 


Obstructing Post and Telegraph Offices. 

182. Any person who, by stopping or loitering opposite to or on 
the premises of a post office or telegraph office, obstructs the business 
of the office, or any person lawfully going to the office, is guilty of an 
offence, and is liable on summary conviction to a fine of five pounds. 

See notes to s. 165, ante. 


Obstructing Post and Telegraph Officers in the Execution of Duty, &c. 

183. Any person who— 

(1) Wilfully obstructs a person employed by or under the Post 
and Telegraph Department in the execution of the duties of 
his employment; or 

(2) Being in a post office or telegraph office, or within any 
premises appertaining to a post office or telegraph office, or 
used therewith, wilfully obstructs the business of the office; 

is guilty of an offence, and is liable on summary conviction to a fine of 
two- pounds. 

Any person employed by or under the Post and Telegraph Depart¬ 
ment may require any person committing any of the offences defined in 
this section to leave the post office, or telegraph office, or premises. 

Any person who refuses or fails to comply with such request is 
guilty of an offence, and is liable on summary conviction to a further 
fine of five pounds, and may be removed by any person authorized to 
make the request; and all police officers are required, on demand, to 
remove or assist in removing such person. 

Of. the Post and Telegraph Aet 1901-1923, s. 119 (Commonwealth). And 

see notes to s. 165, ante. 



757 


The Criminal Code. ss. 184-188. 

Interference with Telegraphs. 

184. Any person who wilfully and unlawfully— 

(1) Destroys, damages, or removes, any part of any apparatus 
used in the working of, or in connection with, an electric 
telegraph under the control of the Postmaster-General; or 

(2) Prevents or obstructs the sending or delivering of a com¬ 
munication by any such telegraph; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

Any justice before whom a person is charged with any such offence 
may, if he thinks fit, direct the charge to be dealt with summarily; and 
in that case the offender is liable on summary conviction to imprisonment 
for three months, or to a fine of twenty pounds. 

A person found committing or attempting to commit any such 
offence may be arrested without warrant. 

Cf. the Post and Telegraph Act 1901-1923, s. 130 (Commonwealth). And 
see notes to b. 165, ante. 

It is to he observed that this Chapter contains no express reference to tele¬ 
phones, which were not in general use in Queensland at the time the Code 
became law. 


Attempt to Injure Telegraphs. 

185. Any person who attempts to commit any of the offences 
defined in the last preceding section, is guilty of an offence, and is liable 
on summary conviction to imprisonment for three months, or to a fine 
of ten pounds. 

Cf. the Post and Telegraph Act, 1901-1923, s. 131 (Commonwealth). And 
see notes to s. 165, ante. 

Negligently Injuring Telegraphs. 

186. Any person who negligently destroys or damages any post, 
wire, or material, used in connection with an electric telegraph under 
the control of the Postmaster-General, is guilty of an offence, and is 
liable on summary conviction to a fine of two pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 133 (Commonwealth). And 
see notes to s. 165, ante. 


Violation of Secrecy. 

187. Any person who, being employed in a telegraph office, 
publishes or communicates the contents or substance of a telegram, 
except to some person to whom he is authorized to deliver the telegram, 
is guilty of an offence, and is liable on summary conviction to imprison¬ 
ment with hard labour for six months, or to a fine of one hundred 
pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 127 (Commonwealth). And 
see notes to s. 165, ayiie. 

Making Charges for Use of Telegraph Line without Authority. 

188. Any person who, having become entitled under an agreement 
with the Postmaster-General to the use of a telegraph line, demands 
or receives any payment or valuable consideration from any other 
person for the use of the line, is guilty of an offence, and is liable on 
summary conviction to a fine of fifty pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 129 (Commonwealth). And 
see notes to s. 165, ante. 
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Erection or Maintenance of Telegraph Lines without Authority. 

189. Any person who, without the authority of the Postmaster- 
General, the proof of which lies on the person charged— 

(1) Sets up, maintains, or uses, a telegraph line on any CrowD 
lands, or on any public road, street, or highway ; or 

(2) Knowingly uses a telegraph line that has been set up in or 
on any such lands or place; 

and in either ease neglects to comply with a notice from the Postmaster- 
General to pay such charges, if any, in respect of the line as may from 
time to time be fixed by the Governor in Council, is guilty of an offence, 
and is liable on summary conviction to a fine of five pounds for every 
day during which the line continues to be so set up, maintained, or used. 

The Postmaster-General may at any time authorise any person to 
take absolute possession of, and to cut down and destroy, the whole or 
any part of any telegraph line that has been set up in or on any such 
lands or place. 

Cf. the Post and Telegraph Act 1901-1923, s. 128 (Commonwealth). And 
sen notes to s. 105, ante. 


Obstructing Possession of Post and Telegraph Officers , die. 

190. Any person who wilfully obstructs or delays any person duly 
authorised by the Postmaster-General to enter into a post office or 
telegraph office, and to take possession of anything therein which belongs 
or appertains to the Post and Telegraph Department, in so entering or 
taking possession, or wilfully interferes with any such person who has 
so entered while he is remaining in the post office or telegraph office, or 
on the premises where the post office or telegraph office is situated, for a 
reasonable time for the purpose of taking such possession, is guilty of an 
offence, and is liable on summary conviction to a fine of twenty pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 137 (Commonwealth). And 
see notes to s. 165, ante . 

Resisting Officers. 

191. Any person who resists a person employed by or under the 
Post and Telegraph Department while engaged in the execution of his 
duty under the laws relating to Posts and Telegraphs is guilty of an 
offence, and is liable on summary conviction to imprisonment with 
hard labour for three months, or to a fine of twenty pounds. 

Cf. the Post and Telegraph Act 1901-1923, s. 138 (Commonwealth). And 
see notes to s. 165, ante. 


CHAPTER XX. 

Miscellaneous Offences Against Public Authority. 

[192. Rep. by The Criminal Code Amendment Act of 1922, s. 3 
(xii), post.] 

False Statements in Statements required to be under Oath or Solemn 

Declaration. 

193. Any person who, on any occasion on which a person making 
a statement touching any matter is required by law to make it on oath 
or under some sanction which may by law be substituted for an oath, 
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or is required to verify it by solemn declaration or affirmation, makes a 
statement touching such matter which, in any material particular, is to 
his knowledge false, and verifies it on oath or under such other sanction 
or by solemn declaration or affirmation, is guilty of a crime, and is liable 
to imprisonment with hard labour for seven years. 

The offender cannot be arrested without warrant. 

Corroboration is necessary (s. 195, pout). 

C£. the crime of perjury, as to which sec s. 123, ante. 

As to arrost, see also s. 5, ante. 


False Declarations and Statements . 

194. Any person who, on any occasion on which lie is permitted 
or required by law to make a statement or declaration before any person 
authorised by law to permit it to be made before him, makes a statement 
or declaration before that person which, in any material particular, is 
to his knowledge false, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

Corroboration is necessary (s. 195, post). 

To l>e punishable under this section a statement or declaration must be 
made under and in conformity with some statutory provision ( E . v. Haynes, 
[1916] N.Z.L.R. 407). 

This section was extended to returns under s. 20 of The Cheese Pool Act of 
1921 (now exhausted) by subs. (4) of that section. 

Wilfully false statements in certain returns under The Companies Act of 
1931 (title Companies) are made punishable by s. 376 of that Act. 

See also s. 91, ante. 


Evidence. 

195. A person cannot be convicted of any of the offences defined 
in the two last preceding sections upon the uncorroborated testimony of 
one witness. 

As to uncorroborated testimony, see s. 1, ante, and notes thereto. 


Shooting at Customs Boats or Officers. 

196. Any person who— 

(1) Shoots at a vessel of any kind which is in use by an officer of 
Customs while engaged in the execution of his duty as such 
officer; or 

(2) Shoots at, wounds, or causes any grievous bodily harm to, an 
officer of Customs while engaged in the execution of his duty 
in the prevention of smuggling, or any person acting in aid 
of an officer of Customs while so engaged; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years. 

"Grievous bodily harm” is defined by s. 1, ante. 

As to shooting, see It. v. Ah 8am (1886), 2 Q.L..T. 144. 

Of. the Customs Act 1901-1936, s. 232 (d) (Commonwealth). 

For other offences with respect to customs, see ss. 67, 68, 76, ante, and ss. 

197, 198, post. 
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Resisting Officers engaged in Preventing Smuggling. 

197 . Any person who with violence assaults, obstructs, or resists, 
an officer of Customs, or any person duly employed for the prevention of 
smuggling, while engaged in the execution of his duty in the prevention 
of smuggling, or any person acting in aid of any such officer or person 
while so engaged, is guilty of a crime, and is liable to imprisonment with 
hard labour for three years. 

Cf. the Customs Act 1901-1930, a. 232 (d) (Commonwealth). 

Resisting Customs Officers. 

198 . Any person who— 

(1) Assaults or obstructs an officer of Customs, or any person 
duly employed for the prevention of smuggling, while 
engaged in the execution of his duty under any law relating 
to the Customs, or in the seizure of any goods claimed to be 
liable to forfeiture under any such law, or any person acting 
in aid of any such officer or person while so engaged; or 

(2) Rescues or attempts to rescue any goods which have been 
seized under any such law; or 

(8) Before, at, or after, the seizure of any goods under any such 
law, staves, breaks, or destroys, the goods with intent to 
prevent the seizure or the securing of the goods, or attempts 
to do any such act; 

is guilty of an offence, and is liable on summary conviction to a fine of 
one hundred pounds. 

Cf. the Customs Act 1901-1936, s. 232 (c), ( d ) (Commonwealth) and 
s. 67 (6), (c) of this Code, ante. 

Resisting Public, Officers. 

199 . Any person who in any manner obstructs or resists any public 
officer while engaged in the discharge or attempted discharge of the 
duties of his office under any Statute, or obstructs or resists any person 
while engaged in the discharge or attempted discharge of any duty 
imposed on him by any Statute, is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for two years. 

See also s. 148, ante , and s. 340, post . 

Refusal by Public Officer to Perform Duty. 

200 . Any person who, being employed in the Public Service, or as 
an officer of any court or tribunal, perversely and without lawful excuse 
omits or refuses to do any act which it is his duty to do by virtue of his 
employment is guilty of a misdemeanour, and is liable to imprisonment 
for two years, and to be fined at the discretion of the Court. 

The expression “person employed in the Public Service” is defined by s. 1, 
ante. 

Neglect of Officers to Suppress Riot. 

201 . Any person who, being a sheriff, under sheriff, justice, mayor, 
or police officer, and having notice that there is a riot in his neighbour¬ 
hood, without reasonable excuse omits to do his duty in suppressing such 
riot, is guilty of a misdemeanour, and is liable to imprisonment for two 
years. 

A riot is defined by s. 01, ante. For tlio duty of the persons montioned to 
suppress a riot, see s. 64, ante. As to the 'lawfulness of force used in 
suppressing a riot, see ss. 261-2G5, post. 
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Neglect to aicl in Suppressing Riot. 

202. Any person who, having reasonable notice that he is required 
to assist any sheriff, under sheriff, justice, mayor, or police officer, in 
suppressing a riot, without reasonable excuse omits to do so, is guilty of 
a misdemeanour, and is liable to imprisonment for one year. 

A riot is defined by s. 61, ante. As to the lawfulness of force used in 
suppressing a riot, see ss. 261-265, post. 


Neglect to Aid in Arresting Offenders. 

203, Any person who, having reasonable notice that he is required 
to assist any sheriff, under sheriff, justice, mayor, or police officer, in 
arresting any person, or in preserving the peace, without reasonable 
excuse omits to do so, is guilty of a misdemeanour, and is liable to 
imprisonment for one year. 

As to the lawfulness of force necessary in effecting an arrest, see s, 254, 

post. 

Disobedience to Statute Law . 

204. Any person who without lawful excuse, the proof of which 
lies on him, does any act which he is, by the provisions of any Public 
Statute in force in Queensland, forbidden to do, or omits to do any act 
which he is, by the provisions of any such Statute, required to do, is 
guilty of a misdemeanour, unless some mode of proceeding against him 
for such disobedience is expressly provided by Statute, and is intended 
to be exclusive of all other punishment. 

The offender is liable to imprisonment for one year. 

For what constitutes a public statute, see Halsbury’s Laws of England (1st 
ed.), Vol. 27, title Statutes, p. 115. All Queensland Acts are deemed to be 
public Acts unless the contrary is expressly provided (Acts Shortening Act of 
1867, s. 8, title Acts). 

Every breach of a statutory command was, in the absence of a specific 
provision, indictable at common law as a misdemeanour (A.-G. v. London and 
North Western Railway Co [1900] 1 Q.B. 78; R. v. Hall, [1891] 1 Q.B. 747; 
R. v. Buchanan (1846), 8 Q.B. 883). 

A fine may be imposed instead of imprisonment (s. 19 (3), ante). 

As to what is a provision of an exclusive mode of proceeding, see Murgon 
Shire Council v. Maudsley , [1921] St. E. Qd. 1; [1921] Q1W.N. 3. 

No person can be punished as for an indictable offence except under the 
provision of some statute. See s. 5 of this Act, ante. 

Conspiracy to prevent or defeat the execution or enforcement of any 
statute law, is a misdemeanour under s. 543 (1), post. 


Disobedience to Lawful Order Issued by Statutory Authority. 

205. Any person who without lawful excuse, the proof of which 
lies on him, disobeys any lawful order issued by any court of justice, or 
by any person authorised by any Public Statute in force in Queensland 
to make the order, is guilty of a misdemeanour, unless some mode of 
proceeding against him for such disobedience is expressly provided by 
Statute, and is intended to be exclusive of all other punishment. 

The offender is liable to imprisonment for one year. 

Sec notes to a. 204, anlc. 

The power of a court to punish for contempt is preserved by s. 8 of the 

Act, ante. 
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PART IV.—.ACTS INJURIOUS TO THE PUBLIC IN GENERAL. 

CHAPTER XXL 

Offences Relating to Religious Worship. 

Offering Violence to Officiating Ministers of Religion. 

206 . Any person who— 

(1) By threats or force prevents or attempts to prevent any 
minister of religion from lawfully officiating in any place of 
religious worship, or from performing his duty in the lawful 
burial of the dead in any cemetery or other burial place; or 

(2) By threats or force obstructs or attempts to obstruct any 
minister of religion while so officiating or performing his 
duty; or 

(3) Assaults, or, upon or under the pretence of executing any 
civil process, arrests, any minister of religion who is engaged 
in, or is, to the knowledge of the offender, about to engage 
in, any of the offices or duties aforesaid, or who is, to the 
knowledge of the offender, going to perform the same or 
returning from the performance thereof; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

As to cremations, see tlie Acts Shortening Act of 1867,.s. 11 (“burial 
title Acts. 

Cf. the Cemetery Act 1865, s. 36, title Cemeteries. 

Disturbing Religions Worship. 

207 . Any person who wilfully and without lawful justification or 
excuse, the proof of which lies on him, disquiets or disturbs any meeting 
of persons lawfully assembled for religious worship, or assaults any 
person lawfully officiating at any such meeting, or any of the persons 
there assembled, is guilty of an offence, and is liable on summary 
conviction to imprisonment for two months, or to a fine of five pounds. 

The omission of the word “wilful” in the charge or conviction renders it 
had. See Holland v. Hartford (1894), 6 Q.L.J. 86. 

Offences with regard to places of religious worship are created by ss. 423, 
424, post. 

CHAPTER XXII. 

Offences Against Morality. 

Unnatural Offences. 

208 . Any person who— 

(1) Has carnal knowledge of any person against the order of 
nature; or 

(2) Has carnal knowledge of an animal; or 

(3) Permits a male person to have carnal knowledge of him or 
her against the order of nature; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years. 

As to carnal knowledge, see s. 6, ante. 

A boy under fourteen upon whom the offence was committed and who in 
fact has knowledge of guilt may be an accomplice notwithstanding s. 29, <mte 
(B. v. Edwards (1931), 25 Q.J.P.R. 79). 
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The offence under para. (3) cannot he committed with a boy under fourteen 
years of age ( E . v. Moody (1897), 8 Q.L.J. 102; 8 Q.L.J. (N.C.) 71; s. 29, ante). 
But see s. 210, post. 

See further Halsbury’s Laws of England (2nd eel.), Vol. 9, p. 397. 

An aboriginal convicted of an offence under this Chapter may be placed in 
an institution. See The Aboriginals Protection and Restriction of the Sale of 
Opium Acts Amendment Act of 1934, s. 21, title Aboriginals. 

As to sodomy and bestiality as grounds of divorce, see The Matrimonial 
Causes Jurisdiction Act of 1864, s. 21, title Marriage and Divorce. 


Attempt to commit Unnatural Offences. 

209. Any person who attempts to commit any of the crimes defined 
in the last preceding section is guilty of a crime, and is liable to 
imprisonment with hard labour for seven years. 

The offender cannot be arrested without warrant. 

An attempt is defined by s. 4, ante. A verdict of an attempt may be found 

on an indictment .charging the substantive offence (s. 583, post). 

As to arrest, see also s. 5, ante. 

An assault with intent to have carnal knowledge is punishable under s. 336, 

post. 

Indecent Treatment of Boys under Fourteen. 

210. Any person who unlawfully and indecently deals with a boy 
under the age of fourteen years is guilty of a crime, and is liable to 
imprisonment with hard labour for seven years. 

The term “deal with” includes doing any act which, if done without 
consent, would constitute an assault as hereinafter defined. 

Assault is defined by s. 245, post. 

Indecent Practices between Males. 

211. Any male person who, whether in public or private, commits 
any act of gross indecency with another male person, or procures another 
male person to commit any act of gross indecency with him, or attempts 
to procure the commission of any such act by any male person with 
himself or with another male person whether in public or private, is 
guilty of a misdemeanour, and is liable to imprisonment with bard 
labour for three years. 

See also s. 210, ante, and s. 227, post. 

Defilement of Girls under Twelve. 

212. Any person who has unlawful carnal knowledge of a girl 
under the age of twelve years is guilty of a crime, and is liable to 
imprisonment with hard labour for life, with or without whipping. 

An y person who attempts to have unlawful carnal knowledge of a 
girl under the age of twelve years is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for three years, with or without 
whipping. 

In the case of an offender whose age does not exceed sixteen years, 
the Court, instead of sentencing him to any term of imprisonment, may, 
in addition to the sentence of whipping, or without such sentence, order 
him to he sent to an industrial or reformatory school, and to be there 
detained for a period not exceeding three years. 

A prosecution for either of the offences defined in this section must 
be begun within two months after the offence is committed. 
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A person cannot be convicted of either of the offences defined in 
this section upon the uncorroborated testimony of one witness. 

The wife of the .accused person is a competent but not a compellable 
witness. 

As to carnal knowledge, see ss. 6, 29, ante . 

Ignorance of age is immaterial. See s. 229, post . As to offences on 
aboriginal or half-caste girls, see The Aboriginals Protection and Restriction 
of the Sale of Opium Act, 1901, s. 14, title Aboriginals. 

For alternative verdicts, see s. 578, post. 

A child under the age of seventeen years who is convicted under this 
section must be dealt with as provided by ss. 24 or 25a of The State Children 
Act of 1911 (title Children). See R. v. Becston , [1915] St, B. Qd. 101; [1915J 

Q. W.N. 16; 9 Q.J.P.R. 91; R. v. Beckett (1922), 31 C.L.R. 246. 

Aboriginals convicted under this Chapter may be ordered to bo kept in an 
institution. Sec The Aboriginals Protection and Bestriction of the Sale of 
Opium Acts Amendment Act of 1934, s. 21, title Aboriginals. 

The indictment must show the committal of an offence within two months 
before prosecution, but need not state the date of commencement of the prose¬ 
cution (12. v. Jack (1894), C Q.L.J. 60). Provided he remains in custody until 
tried, a prosecution is commenced when the prisoner is arrested on the charge 
or on a charge of rape (ibid.). See also R. v. McLeod (1906), 8 W.A.L.R. 92. 

As to corroboration, see s. 1, ante, and notes thereto, and notes to s. 215, 
post . See also, as to corroboration, Bade v. R. (1924), 34 C.L.R, 154 (corrobora¬ 
tion may be a matter of inference from conduct and statements of accused); 
Hicks v. R. (1920), 28 C.L.B. 36 (false account by accused) ; 72. v. Walsh (1905), 
7 W.A.L.R. 263 (corroboration must be on incriminatory details) ; Sullivan v. 

R. (1913), 15 W.A.L.R. 23 (time of offence). 

As to admissibility of evidence of previous intercourse, see R. v. Hewitt 
(1925), 42 T.L.R. 216, applying R. v. Shellaker, [1914] 1 Iv.B. 414. 

As to value of evidence identifying witnesses, see Craig v. R. (1933), 
49 C.L.R. 429. 

As to evidence of a husband or wife, cf. The Criminal Law Amendment 
Act, 1892, s. 3, post. 

For power of the Court to deal with the custody of the girl, see s. 701, post . 


Householder permitting Defilement of Young Girls on Ms Premises. 

213. Any person who, being the owner or occupier of any 
premises, or having, or acting or assisting in, the management or 
control of any premises, induces or knowingly permits any girl of such 
age as is in this section mentioned to resort to or be in or upon 
such premises for the purpose of being unlawfully carnally known by 
any man, whether a particular man or not, is guilty of an indictable 
offence. 

If the girl is under the age of [seventeen] years, he is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for two 
years, with or without whipping. 

If the girl is under the age of twelve years, he is guilty of a crime, 
and is liable to imprisonment with hard labour for life, with or without 
whipping. 

It is a defence to a charge of any of the offences defined in this 
section to prove that the accused person believed, on reasonable grounds, 
that the girl was of or above the age of [seventeen] years. 

The husband or wife of the accused person is a competent but not a 
compellable witness. 

The word ( ‘ seventeen ? * twice occurring was substituted for “fourteen” by 
The Criminal Code Amendment Act of 1913 (No. 2), s. 2 (i), post. 

As to carnal knowledge, see ss. 6, 29, ante. 
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As to offences on aboriginal or half-caste girls, see The Aboriginals Protec¬ 
tion and Eestriction of the Sale of Opium Act, 1901, s. 14, title Aboriginals. 

This section applies to a mother permitting her daughter to have carnal 
connection in her own home (A. v. Webster (1885), 16 Q.B.D. 134). As to 
whether it applies to such a case when the permission is for the purpose of 
procuring evidence against the man, see 12. v. Justices of Merthyr Tydfil (1894), 
10 T.L.E. 375. 

For power of the Court to deal with custody of the girl, see s. 701, post. 

Attempt to Abuse Girls under Ten. 

214. Any person who attempts to have unlawful carnal knowledge 
of a girl under the age of ten years is guilty of a crime, and is liable 
to imprisonment with hard labour for fourteen years, with or without 
whipping. 

The offender cannot be arrested without warrant. 

The wife of the accused person is a competent but not a compellable 
witness. 

As to carnal knowledge, see ss. 6, 29, ante. 

As to ignoraneo of ago and belief that the girl was not under age, see s. 229, 
post. With respect to age of aboriginal or half-casto girls, see The Aboriginals 
Protection and Eestriction of the Sale of Opium Act, 1901, a. 14, title 
Aboriginals. 

With respect to the proper punishment to be imposed, see Ji. v. Virgen, 
[1921] Q.W.N. 11; 15 Q.J.P.It. 53. 

The Court has power to deal with the guardianship of the girl, under s. 701, 

post. 


Defilement of Girls under [ Seventeen ] and of Idiots. 

215. Any person who— 

(1) Has or attempts to have unlawful carnal knowledge of a girl 
under the age of [seventeen] years; or 

(2) Knowing a woman <or girl to he an idiot or imbecile, has or 
attempts to have unlawful carnal knowledge of her; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

It is a defence to a charge of either of the offences firstly defined 
in this section to prove that the accused person believed, on reasonable 
grounds, that the girl was of or above the age of [seventeen] years. 

A prosecution for either of the offences firstly defined in this section 
must be begun within [six] months 'fter the offence is committed. 

A person cannot be convicted of any of the offences defined in this 
section upon the uncorroborated testimony of one witness. 

The wife of the accused person is a competent but not a compellable 
witness. 


The word “seventeen” was substituted for “fourteen” in the cross¬ 
heading and in the body of the section, and the word “six” was substituted for 
“two”, by The Criminal Code Amendment Act of 1913 (No. 2), s. 2 (ii), post. 

See notes to s. 212, ante. 

As to whether the word “girl” in para. (1) includes a girl who is married, 
see li. v. Jones, [1935] 3 D.L.E. 237. 

Expert evidence of scientific persons is admissible with respect to the age 
of the girl (Ji. v. Camn (1883), 1 Q.L.J. 136). As to evidence of age, see also 
B. v. Hinckley (1886), 2 Q.L.J. 182. 
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As to admissibility of evidence of acts of carnal knowledge between accused 
and the girl prior to that charged, see R. v. Citing Jung, [1929] Q.W.N. 42, and 
notes to s. 216, post. 

The fact that the girl was found shortly after the alleged offence to be 
suffering from a disease which might or might not be a venereal disease, is not 
corroboration ( R. v. Roys (1898), 9 Q.L.J. 47; 9 Q.L.J. (N.G.) 14). But 
evidence that at the time of the alleged offence the accused was suffering from a 
venereal disease and that shortly after the time of the alleged offence the girl 
was ffrst found to be suffering from the same disease, is corroboration ( R . v. 
Abbott (1898), 9 Q.L.J. 92; 9 Q.L.J. (N.C.) 47). The mere fact that the 
accused and the girl lived in the same house is not corroboration ( R . v. McGee 
(3895), G Q.L.J. 151). An admission by the accused that he had dealt indecently 
with the girl is sufficient corroboration to support a verdict of an attempt 
(Abernethy v. R. (1916), 18 W.A.L.R. 108). There was also held to be sufficient 
corroboration in R . v. Lee, [1917] St. R. Qd. 102; [1917] Q.W.N. 31; 10 Q.J.P.R, 
137. 

As to corroboration by an admission capable of referring to an offence 
committed more than six months before commencement of prosecution, see R . v. 
Marsh , [1931] Q.W.N. 6; 25 Q.J.P.R. 17. 

A person who has committed the offence of having unlawful carnal know¬ 
ledge with a girl may be convicted in respect of the same act of indecent dealing 
under s. 216, post, even where there is no corroboration ( R . v. Cook, [1927] 
St. R. Qd. 348; [1927] Q.W.N. 52; 21 Q.J.P.R. 94): See also R. v. McGee 
(1894), 6 Q.L.J. 151. 

With respect to evasion of the time limit imposed under this section by 
charging with some other offence, see R . v. Fehring (1926), 20 Q.J.P.R. 165, 
noted to s. 216, post. A verdict which is not a general verdict of guilty but 
which is consistent with the offence having been committed more than six months 
before commencement of the prosecution, amounts to a verdict of not guilty 
(R. v. McLeod (1906), 8 W.A.L.R. 92). 

As to proper punishment to be imposed, see R . v. Williams, [1921] Q.W.N 
13; 15 Q.J.P.R. 49. 

See Halsbury's Laws of England (2nd ed.), Vol. 9, p. 480. 

Indecent Treatment of Girls under [Seventeen]. 

216. Any person who unlawfully and indecently deals with a girl 
under the age of [seventeen] years is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for two years. 

If the girl is under the age of twelve years he is liable to imprison¬ 
ment with hard labour for three years, with or without whipping. 

It is a defence to a charge of the offence defined in this section to 
prove that the accused person believed, on reasonable grounds, that the 
girl was of or above the age of [seventeen] years. 

The wife of the accused person is a competent but not a compellable 
witness. r 

The term “deal with 5 ’ includes doing any act which, if done 
without consent, would constitute an assault as hereinafter defined. 

The word ct seventeen” was--substituted for “fourteen” in the cross¬ 
heading and in the body of the section by The Criminal Code Amendment Act of 
1913 (No. 2), s. 2 (iii), post. 

As to ignorance of age, see s. 229, post. 

For other charges upon which a person may be eonvicted under this section, 
see s. 578, post. 

Where the evidence discloses only an offence under s. 215, ante, the Crown 
cannot avoid the time limitation thereby imposed by making a charge under this 
section (R . v. Fehring (1926), 20 Q.J.P.R. 165). And see R. v. Findlater, 
[1925] Q.W.N. 26. 

As to what constitutes indecent dealing with a girl, see R. v. Cook , [1927] 
St. R. Qd. 348, at p. 349; [1927] Q.W.N. 52; 21 Q.J.P.R. 94. 
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As to admissibility of similar acts done by aeeused with respect to the same 
girl, see E. v. Allen, [1937] St. R. Qd. 32; 31 Q.J.P.R. 1; E. v. Organ, [1925] 
St. R. Qd. 95; [1925] Q.W.N. 10; 19 Q.J.P.R. 91. As to admissibility of similar 
acts with other girls, see E. v. Allen, supra; E. v. Ching Jung, [1929]'Q.W.N. 42. 

A certificate of birth is not evidence of age unless there be evidence 
identifying the girl with the person referred to in the certificate (E. v. 
Kimberley (1924), 18 Q.J.P.R. 57). 

A person may bo convicted under this section even though the offence under 
this section was immediately followed by committal of the offence of carnally 
knowing the girl under s. 215, ante, and that on the uncorroborated testimony 
of the girl. There is however a rule of practice falling short of a rule of law' 
that corroboration is highly desirable on a charge under this section ( E. v. 
Coolc, [1927] St. R. Qd. 348; [1927] Q.W.N. 52; 21 Q.J.P.R. 94). 

A conviction was sustained in E. v. Sweeney (1924), 18 Q.J.P.R. 71. 

With rospeet to imposition of a longer term of imprisonment in the- 
prisoner’s own interest, see E. v. Virgen, [1921] Q.W.N. 11; 15 Q.J.P.R. 53. 


Procuratmi. 

217. Any person who— 

(1) Procures a girl or woman who is under the age of twenty-one 
years, and is not a common prostitute or of known immoral 
character, to have unlawful carnal connection with a man,, 
either in Queensland or elsewhere; or 

(2) Procures a woman or girl to become a common prostitute, 
either in Queensland or elsewhere; or 

(3) Procures a woman or girl to leave Queensland, with intent 
that she may become an inmate of a brothel elsewhere; or 

(4) Procures a woman or girl to leave her usual place of abode 
in Queensland, such place not being a brothel, with intent 
that she may, for the purposes of prostitution, become an 
inmate of a brothel, either in Queensland or elsewhere; 

is guilty of a misdemeanour, and is liable, to imprisonment with hard 
labour for two years. 

A person cannot be convicted of any of the offences defined in this 
section upon the uncorroborated testimony of one witness. 

The husband or wife of the.accused person is a competent but not 
a compellable witness. 

As to age, see s. 229, post. 

The expression ‘ ‘ common prostitute ’ ’ includes a woman who commonly 
offers her body to men for lewdness in return for payment, even though she 
neither offers nor has sexual intercourse with them (E. v. Be Munch, [1918] 
1 K.B. 635). See also Shinner v. E. (1913), 16 C.L.R. 336, noted to s. 218, post. 

For wfiat is a brothel, see notes to s. 220, post. 

“Carnal connection” is defined by s. 6, ante. 

“Uncorroborated testimony” is defined by s. 1, ante. See notes thereto, 
and to ss. 212, 215, ante. 

The Court has certain power to deal with the guardianship of girls under- 
s. 701, post. 

As to prostitution, see also The Vagrants, Gaming, and Other Offences Act 
of 1931, ss. 5, 47 (2), 52, title Vagrants. 

Similar offences in relation to aboriginals and half-castes are dealt with by 
The Aboriginals Protection and Restriction of the Sale of Opium Acts Amendment 
Act of 1934, ss. 9-11, title Aboriginals. 
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Procuring Defilement of Woman by Threats, or Fraud, or Administering 

Drugs. 

218. Any person who— 

(1) By threats or intimidation of any kind procures a woman or 
girl to have unlawful carnal connection with a man, either 
in Queensland or elsewhere; or 

(2) By any false pretence procures a woman or girl, who is not 
a common prostitute or of known immoral character, to have 
unlawful carnal connection with a man, either in Queensland 
or elsewhere; or 

(3) Administers to a woman or girl, or causes a woman or girl to 
take, any drug or other thing with intent to stupefy or over¬ 
power her in order to enable any man, whether a particular 
man or not, to have unlawful carnal knowledge of her; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

A person cannot be convicted of any of the offences defined in this 
section upon the uncorroborated testimony of one witness. 

The husband or wife of the accused person is a competent but not 
a compellable witness. 

"Carnal connection” and "carnal knowledge’’ arc defined by s. (>, ante. 

In Skinner v. E. (1913), 16 C.L.lt. 336, it was held that in the section there 
construed the expression ‘ 1 common prostitute ’ ’ was used in its ordinary accepta¬ 
tion in which it meant a woman who carries on the business of prostitution for 
gain, and does not include a woman merely of dissolute or abandoned character. 
See also E. v. De Munck, [1918] 1 K.B. 635, noted to s. 217, ante. 

Para. (2) extends to cases where a man by a false pretence procures a 
woman to have carnal knowledge with himself ( R. v. McKelvey, [1914] St. B. Qd. 
42; [1914] Q.W.N. 8; 8 Q.J.P.R, 15; E. v. Lloyd (1904), 6 W.A.L.B. 160). 

As to corroboration, see s. 1, ante ; E. v. McKelvey, supra, noted to s. 1, 
ante; and notes to ss. 212, 2lS, ante. 

A conviction may take place under this section on charges of certain other 
offences. See s. 578, post. 

For power of the Court to deal with guardianship of girls, see s. 701, post. 

See further Halsbury’s Laws of England (2nd ed.), Yol. 9, p. 480. 

Abduction of Girl under Eighteen with intent to> have Carnal 

Knowledge. 

219. Any person who, with intent that an unmarried girl under 
the age of eighteen years may be unlawfully carnally known, by any 
man, whether a particular man or not, takes her or causes her to be 
taken out of the custody or protection of her father or mother, or other 
person having the lawful care or charge of her, and against the will of 
such father or mother or other person, is guilty of a misdemeanour, 
and is liable to imprisonment with hard labour for two years. 

It is a defence to a charge of any of the offences defined in this 
section to prove that the accused person believed, on reasonable grounds, 
that the girl was of or above the age of eighteen years. 

The husband or wife of the accused person is a competent but not 
a compellable witness. 

“Carnal knowledge n is defined by s, 6, ante. 

Ignorance of age is no defence. See s. 229, post. 

As to proper punishment to be imposed, sec R. v, Williams , [1921] Q.W.N. 
13; 15 Q.J.P.R. 49. 

For power of the Court to deal with guardianship of the girl, see s. 701, 

post. 
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4 

Unlawful Detention with Intent to Defile or in a Brothel. 

220. Any person who— 

(1) Detains a woman or girl against her will in or upon any 
premises in order to her being unlawfully carnally known by 
any man, whether a particular man or not; or 

(2) Detains a woman or girl against her will in a brothel; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

The husband or wife of the accused person is a competent but not 
a compellable witness. 

When a woman or girl is in or upon any premises in order to her 
being unlawfully carnally known by any man, whether a particular man 
or not, or is in a brothel, a person is deemed to detain such woman or 
girl in or upon such premises in order to her being so unlawfully 
carnally known, or to detain her in such brothel, if, with intent to 
compel or induce her to remain in or upon the premises or in the brothel, 
he withholds from her any wearing apparel or other property belonging 
to her, or if, after wearing apparel, has been lent or otherwise supplied 
to the woman or girl by or by the direction of such person or any other 
person, he threatens the woman or girl with legal proceedings if she 
takes away with her the wearing apparel so lent or supplied. 

It is lawful for a woman or girl to take any such wearing apparel 
as may be necessai'y to enable her to leave a brothel or any premises in 
or upon which she is in order to her being unlawfully carnally known by 
any man. 

“Carnal knowledge” is defined by s. 6, ante. 

A house used by a woman for the purpose of prostitution of herself only is 
not a brothel (Singleton v. Ellison, [1895] 1 Q.B. 607; Moore v. Guidotti (1900), 
2 W.A.L.R. 123). As to what constitutes a brothel, see also Fraser v. O’Hara, 
[1917] St. B. Q.d. 33; [1917] Q.W.N. 8; 11 Q.J.P.R. 10. 

The issue of a warrant to search for a woman suspected of being detained 
for immoral purposes is provided for by s. 684, post. 


Conspiracy to Defile. 

221. Any person who conspires with another to induce any woman 
or girl, by means of any false pretence or other fraudulent means, to 
permit any man to have unlawful carnal knowledge of her is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for 
three years. 

As to conspiracies, see also ss. 541-543A, post. A husband and wife cannot 
be guilty of a conspiracy between themselves alone to commit this offence. See 
s. 33, ante; R. v. McKechie, [1926] N.Z.L.B. 1. 

‘ ‘ Carnal knowledge ’ ’ is defined by s. 6, ante. 


Incest by Man. 

222. Any person who carnally knows a woman or girl who is, to 
his knowledge, his daughter or other lineal descendant, or his sister, is 
guilty of a crime, and is liable to imprisonment with hard labour for 
life. 

25 
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Any person who attempts to have carnal knowledge of a woman or 
girl who is, to his knowledge, his daughter or other lineal descendant, 
or his sister, is guilty of a crime, and is liable to imprisonment with 
hard labour for seven years. 

It is immaterial that the carnal knowledge was had, or that the 
attempt was made, with the consent of the woman or girl. 

The wife of the accused person is a competent but not a compellable 
witness. 

As to carnal knowledge, see ss. 6, 29, ante. 

“ Sister ’’ includes a half-sister (It. v. Thompson, [1933] Q.W.N. 36: 27 
Q.J.P.R. 93; 52 C.L.E. 750; It. v. Reid (1901), 3 W.A.L.R. 109). 

A step-father is not either legally or by consanguinity the father of his step¬ 
child, and therefore cannot be guilty of incest with a step-daughter (22. v. 
Geddcson (1906), 25 N.Z.L.R. 323). 

The relationship need not be legally legitimate (s. 636, post). 

As to whether *a person can commit incest with an adopted child, see The 
Adoption of Children Act of 1935, s. 8, title Children; 22. v. Stanley (1903), 
23 N.Z.L.E. 378, 1100. 

As to evidence of relationship and knowledge of relationship, see s. 636, 
post; B. v. Weller, [1921] St. E. Qd. 8; [1921] Q.W.N. 7; 14 Q.J.P.R. 107. 

Evidence of similar acts between the same persons is admissible, whether 
committed before the act charged (22. v. Ball, [1911] A.C. 47) or after (E. v. 
Goldsworthy (1896), 7 Q.L.J. (N.C.) 42; B. v. Stone (1910), 6 Cr. App. E. 89). 
As to admissibility of evidence of intercourse with another man by the person 
with whom the offence is alleged to have been committed, see 22. v. Christiansen, 
[1914] Q.W.N. 9; 8 Q.J.P.R. 32. 

See also 22. v. Nielson, [1930] Q.W.N. 15. 

Incest by Adult Female. 

223. Any woman or girl of or above the age of eighteen years 
who permits her father or other lineal ancestor, or her brother, to have 
carnal knowledge of her, knowing him to be her father or other lineal 
ancestor, or her brother, as the case may be, is guilty of a misdemeanour, 
and is liable to imprisonment with hard labour for three years. 

It is a defence to a charge of the offence defined in this section that 
the woman or girl was, at the time when she permitted her father or 
other lineal ancestor, or her brother, to have carnal knowledge of her, 
acting under his coercion. 

The husband of the accused person is a competent but not a 
compellable witness. 

Permission here is something more than mere submission to the act (B. v. 
Dimes (1911), 7 Cr. App. E. 43). 

See notes to s. 222, ante. 

Attempts to Procure Abortion. 

224. Any person who, with intent to procure the miscarriage of a 
woman, whether she is or is not with child, unlawfully administers to 
her or causes her to take any poison or other noxious thing, or uses any 
force of any kind, or uses any other means whatever, is guilty of a 
crime, and is liable to imprisonment with hard labour for fourteen years. 

A charge of unlawfully using an instrument to or upon a woman with an 
intent thereby to secure her miscarriage is a good charge under this section 
(22. v. Kearley, [1907] Q.W.N. 50). 

A thing must have been administered in sufficient quantity to be noxious 
(22. v. Barton (1931), 25 Q.J.P.E. 81). 

As to punishment, see B. v. Walker (No. 2), [1915] St. E. Qd. 143; 11915] 
Q.W.N. 6; 9 Q.J.P.E. 223. 
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The like by Women with Child. 

225. Any woman who, with intent to procure her own miscarriage, 
whether she is or is not with child, unlawfully administers to herself any 
poison or other noxious thing, or uses any force of any kind, or uses any 
other means whatever, or permits any such thing or means to be 
administered or used to her, is guilty of a crime, and is liable to 
imprisonment with hard labour for seven years. 

See notes to s. 224, ante. 

Supplying Drugs or Instruments to Procure Abortion. 

226. Any person who unlawfully supplies to or procures for any 
person any thing whatever, knowing that it is intended to be unlawfully 
used to procure the miscarriage of a woman, whether she is or is not 
with child, is guilty of a misdemeanour, and is liable to imprisonment 
with hard labour for three years. 

As to “unlawfully," see s. 282, post. 

A person who produces an instrument from his own possession and endea¬ 
vours to porsuado a woman to use it does not “procure" it (if. v. Scully (1903), 
23 N.Z.Ij.R. 380). 

It is not necossary that the woman should intend to use the thing for 
procuring hor miscarriage (S. v. Neil, [1909] St. R. Qd. 225; [1909] Q.W.N. 
36; 3 Q.J.P.It. 87; special leave to appeal refused by High Court, 3 Q.J.P.R. 91; 
R. v. Hillman (1863), 9 Cox C.C. 386; R. v. Scully, supra). 

As to whether this offence can be committed where there is no woman upon 
whom the thing is intended to be used, see R. v. Hyland (1898), 24 V.L.R. 101; 
R. v. Nosworthy (1907), 26 N.Z.L.R. 536. 

The selling, supplying, etc., of instruments or appliances capable of bringing 
on a miscarriage or abortion is prohibited except under medical prescription. 
See The Health Act of 1900, s. 102, title Health'. 

Indecent Acts. 

227. Any person who— 

(1) Wilfully and without lawful excuse does any indecent act in 
any place to which the public are permitted to have access, 
whether on payment of a charge for admission or not; or 

(2) Wilfully does any indecent act in any place with intent to 
insult or offend any person; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

It appears that it is enough under para. (2) to do an act which accused 
must know has a tendency to insult or offend, though he has some other motive 
for doing it. See R. v. Price, [1929] N.Z.G.L.R. 410. 

When an accused was found to have acted ‘‘'not wilfully or with criminal 
intent" he was discharged (if. v. McGinity, [1926] N.Z.L.R. 129). 

Cf. The Vagrants, Gaming, and Other Offences Act of 1931, ss. 7, 47 (2), 
52, title Vagrants. 

Obscene Publications and Exhibitions. 

228. Any person who knowingly, and without lawful justification 
or excuse,— 

(1) Publicly sells or exposes for sale any obscene book or other 
obscene printed or written matter, or any obscene picture, 
photograph, drawing, or model, or any other object tending 
to corrupt morals; or 
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(2) Exposes to view in any place to which the public are 
permitted to have access, whether on payment of a charge 
for admission or not, any obscene picture, photograph, draw¬ 
ing, or model, or any other object tending to corrupt morals; 
or 

(3) Publicly exhibits any indecent show or performance, whether 
on payment of a charge for admission to see the show or 
performance or not; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

It is a defence to a charge of any of the offences defined in this 
section to prove that it was for the public benefit that the act complained 
of should be done. 

Whether the doing of any such act is or is not for the public benefit 
is a question of fact. 

For what amounts to evidence of knowledge that matter distributed was 
indecent, see Eawe v. Cassidy, [1907] St. It. Qd. 21; [1907] Q.W.N. 7; 1 
Q.J.P.R. 4. 

As to the meaning of “obscene”, see E. v. Hicklin (1808), L.It. 3 Q.B. 
360; Steele v. Brannan (1872), L.Jl. 7 C.P. 261; Police v. Wrightnon (1912), 
6 Q.J.P. 71 (Mag. Cas.). 

With respect to intent to corrupt morals, see E. v. Hiclclin, supra. 

In Clarkson v. McCarthy, [1917] N.Z.L.R. 624, a photographic representa¬ 
tion of a celebrated work of art, Giorgione’s ‘ ‘ Sleeping Venus ’ ’, was held to be 
an indecent document. 

As to what is sufficient evidence of aiding an offence, see E. v. Coburn 
(1910), 29 N.Z.L.R. 646. 

See also The Vagrants, Gaming, and Other Offences Act of 1931, ss. 12-17, 
47 (2), 52, title Vagrants. 

Knowledge of Age Immaterial. 

229. Except as otherwise expressly stated, it is immaterial, in the 
case of any of the offences defined in this Chapter committed with respect 
to a woman or girl under a specified age, that the accused person did 
not know that the woman or girl was under that age, or believed that 
she was not under that age. 

The effect of mistake of fact generally is dealt with by s. 24, ante. 


CHAPTER XXIII. 

Nuisances: Misconduct Relating to Coepses. 

Common Nuisances. 

230. Any person who— 

(1) Without lawful justification or excuse, the proof of which 
lies on him, does any act, or omits to do any act with respect 
to any property under his control, by which act or omission 
danger is caused to the lives, safety, or health, of the public; 
or 

(2) Without, lawful justification or excuse, the proof of which 
lies on him, does any act, or omits to do any act with respect 
to any property under his control, by which act or omission 
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danger is caused to the property or comfort of the public, 
or the public are obstructed in the exercise or enjoyment of 
any right common to all Her Majesty’s subjects, and by 
which injury is caused to the person of some person; 

is guilty of a misdemeanour, and is liable to imprisonment for two years. 

The duty of persons in charge of dangerous things to take reasonable eare 
and precautions is prescribed by s. 289, post. 

For the common law as it was formerly, see Halsbury’s Laws of England 
(2nd ed.), Vol. 24, title Nuisance. 

Bawdy Houses. 

231. Any person who keeps a house, room, set of rooms, or place 
of any kind whatever, for purposes of prostitution, is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for three 
years. 

With respect to “keeping" the place, see s. 235, post. 

A woman who allows persons to visit her at her residence, of which she is 
the only occupant, for purpose of prostitution with her does not commit an 
offence under this section (B. v. Thick, [1907] St. E. Qd. 198; [1907] Q.W.N. 
08; 1 Q.J.P.E. 109). 

As to what constitutes prostitution, see notes to ss. 217, 218, ante. 

See also Tho Vagrants, Gaming, and Other Offences Act of 1931, ss. 8-11, 
47 (2), 52, title Vagrants. 

Gaming Houses. 

232. A person who— 

(1) Keeps for gain any place to which persons resort for the 
purpose of playing at any game of chance; or 

(2) Keeps any place which is kept or used for playing therein at 
any game of chance, or any game of mixed chance and skill, 
and in which— 

(a) A bank is kept by one or more of the players exclusively 
of the others; or 

(J) Any game is played the chances of which are not alike 
favourable to all the players, including the banker or other 
persons by whom the game is managed, or against whom 
the other players stake, play, or bet; 

is said to keep a common gaming house. 

Any person who keeps a common gaming house is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for three 
years. 

With respect to who " keeps ” the place, see s. 235, post . 

As to evidence of gaming, see s. 637, post . 

As to ‘'game of chance”, see Scott v. Jackson (1911), 30 N.Z.L.K. 1025. 
For offences with respect to gaining, punishable on summary conviction, 
see The Vagrants, Gaming, and Other Offences Act of 1931, ss. 19-21, 47 (2), 52, 
title Vagrants; The Gaming Act of 1850, title Gaming. 

Betting Houses. 

233. (1.) Any house, room, or place, which is used for any of the 
purposes following, that is to say,— 

(1) For the purpose of bets being made therein between persons 
resorting to the place and— 

(a) the owner, occupier, or keeper of the place, or any person 
using the place; or 
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(5) any person procured or employed by or acting for or on 
behalf of any such owner, occupier, or keeper, or person 
using the place; or 

(c) any person having the care or management, or in any 
manner conducting the business, of the place; or 

(2) For the purpose of any money or other property being paid 
or received therein by or on behalf of any such owner, 
oceupier, or keeper, or person using the place, as or for the 
consideration— 

(d) for an assurance, undertaking, promise, or agreement, 
express or implied, to pay or give thereafter any money or 
other property on any event or contingency of or relating 
to any horse race, or other race, fight, game, sport, or 
exercise; or 

(c) for securing the paying or giving by some other person of 
any money or other property on any such event or 
contingency; 

is called a common betting house. 

Any person who opens, keeps, or uses, a common betting house is 
guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

Or he may be summarily convicted before two justices, in which 
case he is liable to imprisonment with hard labour for one year, and to 
a fine of five hundred pounds. 

(2.) Any person who, being the owner or occupier of any house, 
room, or place, knowingly and wilfully permits it to be opened, kept, or 
used, as a common betting house by another person, or who has the use 
or management, or assists in conducting the business, of a common 
betting house, is guilty of an offence, and is liable on summary convic¬ 
tion to imprisonment with hard labour for one year, and to a fine of five 
hundred pounds. 

“Place 77 in this section bears the same meaning as in s. 16 of The”Suppres¬ 
sion of Gambling Act of 1895, title Gaming ( Bookless v. Buck, [1922] St. E. Qd. 
88; [1922] Q.W.N. 17; 16 Q.J.P.E. 67). Section 4 of that Act provides that 
unless the context otherwise indicates, the term ‘ { place 7 7 means any house, 
office, room, tent, resort, or other place in or out of an enclosed building, vessel, 
or premises, whether upon land or water, whether private property or other¬ 
wise. Accordingly, a specific area of land is not the less capable of being a 
place because a portion of it happens to be a right-of-way to the possession of 
which the person using it has no exclusive right ( Bookless v. Buck, supra). A 
place on unoccupied land near a racecourse upon which an easel and blackboard 
have been set up for the purpose of writing the names of the horses in each 
race, is a “place 77 (E. v. Lannon , [1903] St. E. Qd. 315). 

A place is used for the purpose of money being received there where money 
is addressed to a post office box and taken from there to the place ( McDonald v. 
Swann (1930), 33 W.A.L.E. 136). See also Prior v. Sherwood (1906), 3 C.L.R. 
1054, at p. 1070. 

It is immaterial under para, (d) that players at a game are actuated by 
another desire than to win the prize or that the game is one of skill (Phillips 
v. Lipp, [1922] St. E. Qd. 205; [1922] Q.W.N. 34; 16 Q.J.P.E. 120). 

As to who “keeps 77 a place, see s. 235, post 

There was held to be evidence that a person used a place as a common 
betting house where bets were taken there and telephoned to him at another 
place. See Smith v. Walker (1936), 30 Q.J.P.E. 118. 
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A person against whom a complaint as for a summary offence is preferred 
under subs. (1) has no right to require that he be tried by a jury; that question 
is a matter for the discretion of the justices (Aird v. Shelton, [1903] St. E. QcL 
258). 

As to how far s. 1 of The Gaming Act of 1850 (title Gaming) prevents 
proceedings under this section where there has been a proceeding under that Act, 
see Bell v. Sharpe, [1912] Q.W.N. 46; 6 Q.J.P.B, 57. 

See also Champion v. Seymour (1913), 7 Q.J.P.R. 110; Bell v. Leon (1913), 
7 Q.J.P. 51 (Mag. Cas.); The Suppression of Gambling Act of 1895, title 
Gaming; The Vagrants, Gaming, and Other Offences Act of 1931, ss. 21, 22, 
47 (2), 52, title Vagrants. 


Lotteries. 

234. Any person who opens, keeps, or uses, any place for carrying 
on a lottery of any kind whatever, is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for three years. 

The term “lottery” includes any scheme or device for the sale, 
gift, disposal, or distribution, of any property depending upon or to be 
determined by lot or chance, whether by the throwing or casting of dice, 
or the drawing of tickets, cards, lots, numbers, or figures, or by means 
of a wheel or trained animal, or otherwise howsoever. 

This section does not apply to any lottery which has obtained the 
sanction of a Crown Law Officer. 

[Provided that where any lottery has obtained the sanction of a 
Crown Law Officer, and such sanction has been granted provided certain 
prescribed regulations, conditions, provisions, and/or stipulations are 
observed and obeyed by the person or persons having the management 
or conduct of such lottery, the exemption in respect of such lottery shall 
not apply in any case where the said regulations, conditions, provisions, 
and stipulations are not observed and obeyed by the person or persons 
having the management or conduct of such lottery.] 

The proviso was added by The Art Union Regulation Act of 1930, s. 3, 
title Gaming. 

As to who “keeps” a place, see s. 235, post. 

With respect to what constitutes a lottery, see Collis v. Macgroarty, [1913] 
St. R. Qd. 25; [1913] Q.W.N. 7; 6 Q.J.P.R. 180; Police v. Kleiner (1909). 
3 Q.J.P. 119 (Mag. Cas.). 

“Crown Law Officer” means the Attorney-General or Solicitor-General (s. 1, 
ante). 

Even prior to the amendment of this section by The Art Union Regulation 
Act of 1930, s. 3, and the enactment of s. 5 of that Act (title Gaming), it had 
been held that this section gave the Attorney-General power to sanction an art 
union (Hodge v. Gray, [1929] Q.W.N. 4; 23 Q.J.P.R. 7). Permits for lotteries 
may now be granted under The Art Union Regulation Act of 1930, s. 5, which 
Act is to be read with this Act (ibid., s. 1 (2)) but is not to affect its pro¬ 
visions (ibid., s. 4). See also The Vagrants, Gaming, and Other Offences Act 
of 1931, s. 53, title Vagrants. 


Acting as Keeper of Bawdy Houses, Gaming Houses, Betting Houses, 

and Lotteries. 

235. Any person who appears, acts, or behaves, as master or 
mistress, or as the person having the care or management, of any such 
house, room, set of rooms, or place, as is mentioned in the four last 
preceding sections, is to be taken to be the keeper thereof, whether he 
is or is not the real keeper. 
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Misconduct with regard to Corpses. 

236. Any person who, without lawful justification or excuse, the 
proof of which lies on him— 

(1) Neglects to perform any duty imposed upon him by law, or 
undertaken by him, whether for reward or otherwise, touch¬ 
ing the burial or other disposition of a human body or human 
remains; or 

(2) Improperly or indecently interferes with, or offers any 
indignity to, any dead human body or human remains, 
whether buried or not; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

For the persons subject to a duty to dispose of human remains, see 
Halsbury’s Laws of England (2nd ed.), Vol. 3, p. 457. 

As to neglect in removing a dead body from a cemetery, see the. Cemetery 
Act 1865, s. 38, title Cemeteries. 

For offences with respect to cemeteries, see ibid., s. 36. 

As to the property in human remains, see Doodeward v. Spence (190S), 
6C.L.R. 406. 

CHAPTER XXIV. 

Offences Against Public Health. 

False Information as to Health of Foreign Ships. 

237. Any person who, being the master or medical officer of a ship 
arriving from beyond sea, neglects or refuses to give to any officer 
employed in the Public Service any information which he is required 
by law to give to him, or gives to any such officer, either verbally or in 
writing, any information touching any matter as to which he is required 
by law to give him information, which information is, to his knowledge, 
false in any material particular, is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for two years, and to a fine of 
three hundred pounds. 

A duty to answer certain questions is imposed on a master or a medical 
officer by the Quarantine Act 1908-1924, ss. 73, 83 (Commonwealth), and penalties 
prescribed for failure to fulfil such duty. As to whether “officer employed in 
the Public Service”, includes an officer under that Act, see the Acts Shortening 
Act of 1867, s. 14, title Acts. As to whether this section is rendered inopera¬ 
tive by inconsistency with that Act, see cases noted to s. 165, ante, and to s. 109 
of the Commonwealth Constitution, title Commonwealth and States. 

Exposing for Sale things unfit for Food. 

238. Any person who knowingly exposes for sale for the food of 
man, or has in his possession with intent to sell it for the food of man, 
any article which he knows to be unfit for the food of man, is guilty of 
a misdemeanour, and is liable to imprisonment with hard labour for 
two years. 

The expression “have in possession” is defined by s. 1, ante. 

Cf. The Slaughtering Act of 1898, s. 22, title Stock. 

Dealing in Diseased Meat. 

239. Any person who—* 

(1) Knowingly takes into a slaughter house used for the slaughter 
of any animals intended for the food of man the whole or 
any part of the carcass of any animal which has died of any 
disease; or 



777 


The Criminal Code. ss. 239-242. 

(2) Knowingly sells or exposes for sale the whole or pai*t of the 
carcass of any animal which has died of any disease or which 
was diseased when slaughtered; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

Of. The Slaughtering Act of 1898, ss. 22, 23, title Stock. 

A dultc ra ti ng Liqu or. 

240. Any person who— 

(1) Puts any deleterious or poisonous substance into any 
spirituous or fermented liquor, or mixes any such substance 
with any such liquor; or 

(2) Sells or otherwise disposes of, or keeps for sale, any 
spirituous or fermented liquor into which any such substance 
has been put, or with which any such substance has been, 
mixed; 

is guilty of a misdemeanour, and is liable on conviction to imprisonment 
with hard labour for two years, or to a fine of two hundred pounds. 

Cf. Tho Liquor Aet of 1912, ss. 8G cl sty.; Tlie Browers Act of 1850, 
title Liquor. 

Adulteration of Beverages. 

241. Any person who, being a public brewer or maker of any 
liquor intended to be used as a beverage for man— 

(1) Uses in the brewing or making of the liquor any deleterious 
or poisonous substance; or 

(2) Puts any such substance into' or mixes any such substance 
with, the liquor, whether before or after the brewing or 
making is complete; 

is guilty of an offence, and is liable on summary conviction to a fine of 
two hundred pounds and to forfeiture of the liquor. 

If the offender, before committing the offence, had been previously 
convicted of any such offence, he is guilty of a misdemeanour, and is 
liable to imprisonment for two years, as well as to forfeiture of the 

liquor. 

Cf. The Brewers Act of 1850, title Liquor. 

As to proceedings on a charge of an offence after previous convictions, 
see ss. 570, 630, 635, post* 


CHAPTEB XXV. 

Miscellaneous Offences. 

Frauds on Land Laws. 

242. Any person who, for the purpose of acquiring land from the 
Crown, fraudulently evades or attempts to evade, any of the provisions 
of the Statutes relating to the sale or leasing of Crown lands, is guilty 
of a misdemeanour, and is liable to imprisonment with hard labour for 
two years. 

And all his interest, if any, in the land is forfeited to Her Majesty. 

For the statutes relating to the sale and leasing of Crown lands, see title 

Land. As to forfeiture, ef. The Land Act of 1910, s. 130, title Land. 
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Dealing with Land Fraudulently Acquired from the Crown. 

243. Any person who buys or takes on lease any land, or any 
estate in any land, from any person who has acquired the land or the 
estate by means of any fraudulent evasion of the laws relating to the 
sale or leasing of Crown lands, knowing that the seller or lessor has so 
acquired the same, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for one year. 

And all his estate in the land is forfeited to Her Majesty. 

See notes to s. 242, ante. 


Fraudulent Destruction■ or Removal of Goods Liable to Ditty. 

244. Any person who fraudulently destroys or takes from their 
lawful place of deposit or detention, any goods which are liable to the 
payment of duty, and which are deposited or detained for the purpose 
of securing payment thereof, is guilty of a misdemeanour, and is liable 
to imprisonment with hard labour for three years. 

With respect to customs generally, see the Customs Act, 1901-1936 
(Commonwealth). 


PART V.—OFFENCES AGAINST THE PERSON AND RELATING 
TO MARRIAGE AND PARENTAL RIGHTS AND DUTIES 
AND AGAINST THE REPUTATION OF INDIVIDUALS. 

CHAPTER XXVI. 

Assaults and Violence to the Person Generally : Justification 

and Excuse. 

Definition of Assault. 

245. A person who strikes, touches, or moves, or otherwise applies 
force of any kind to, the person of another, either directly or indirectly, 
without his consent, or with his consent if the consent is obtained by 
fraud, or who by any bodily act or gesture attempts or threatens to 
apply force of any kind to the person of another without his consent, 
under such circumstances that the person making the attempt or threat 
has actually or apparently a present ability to effect his purpose, is said 
to assault that other person, and the act is called an assault. 

The term “applies force” includes the ease of applying heat, light, 
electrical force, gas, odour, or any other substance or thing whatever if 
applied in such a degree as to cause injury or personal discomfort. 

Provision for punishment of assaults is made by ss. 335 et seq., post . 

For the former common law relating to assault, see Halsbury’s Laws of 
England (2nd ed.), Yol. 9, p. 470. 

An assault is committed by presenting a loaded firearm at another, or by 
presenting an unloaded firearm at another where the accused pretends that it is 
loaded (Brady v. Schatzel, [1911] St. R, Qd. 206; [1911] Q.W.N. 45; 5 
Q.J. P.R. 155). 

It is not essential that a person threatened should be put in fear (Ibid.). 

See also Connor v. Macdonald (1912), 6 Q.J.P. 119 (Mag. Gas.); English 
and Empire Digest, Yol. 15, p. 823. 
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Asset id ts Unlaw 'fid. 

246. An assault is unlawful and constitutes an offence unless it is 
authorised or justified or excused by law. 

The application of force by one person to the person of another 
may be unlawful, although it is done with the consent of that other 
person. 

As to excessive force, see s. 2S3, post. 

For the effect of consent, see also s. 245, ante . 

Execution of Sentence. 

247. It is lawful for a person who is charged by law with the duty 
of executing or giving effect to the lawful sentence of a Court to execute 
or give effect to that sentence. 

Cf. the effect of s. 31, ante, and s. 254, post. 


Execution of Process. 

248. It is lawful for a person who is charged by law with the duty 
of executing the lawful process of a Court, and who is required to arrest 
or detain another person under such process, and for every person 
lawfully assisting a person so charged, to arrest or detain that other 
person according to the terms of the process. 

. Cf. the effect of s. 31, ante, and s. 254, post. 


Execution of Warrants. 

249. It is lawful for a person who is charged by law with the duty 
of executing a lawful warrant issued by any Court or justice or other 
person having jurisdiction to issue it, and who is required to arrest or 
detain another person under such warrant, and for every person lawfully 
assisting a person so charged, to arrest or detain that other person 
according to the directions of the warrant. 

Cf. s. 31, ante, and s. 254, post. 

' As to arrest without warrant, see s. 5, ante, and ss. 546 ei seq., post. 

Erroneous Sentence or Process or Warrant. 

250. If the sentence was passed, or the process was issued, by a 
Court having jurisdiction under any circumstances to pass such a 
sentence or to issue sueh process, or if the warrant was issued by a 
Court or justice or other person having authority under any circum¬ 
stances to issue sueh a warrant, it is immaterial whether the Court or 
justice or person had or had not authority to pass the sentence or issue 
the process or warrant in the particular ease; unless the person executing 
the same knows that the sentence or process or warrant was in fact 
passed or issued without authority. 

This section is to he read with ss. 247-249, ante. 

Sentence or Process or Warrant without Jurisdiction. 

251. A person who executes or assists in executing any sentence, 
process, or warrant, which purports to be passed or issued by a Court, 
justice, or other person, and who would be justified, under the provisions 
of the four last preceding sections, in executing the same if it had been 
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passed or issued by a Court, justice, or person having authority to 
pass or issue it, is not criminally responsible for any act done in such 
execution, notwithstanding that the Court, justice, or person, had no 
authority to pass the sentence or issue the process or warrant, if in 
such execution he acted in good faith and in the belief that the sentence, 
process, or warrant, was that of a Court, justice, or other person, having 
such authority. 

The expression “criminally responsible'’ is defined by s. 1, ante. 


Arrest of Wrong Person. 

252. A person who, being duly authorised to execute a warrant to 
arrest one person, arrests another person, believing in good faith and 
on reasonable grounds that the person arrested is the person named in 
the warrant, is not criminally responsible for doing so to any greater 
extent than if the person arrested had been the person named in the 
warrant. 

Any person who lawfully assists in making such an arrest, believing 
that the person arrested is the person named in the warrant, or who, 
being required by the warrant to receive and detain the person named 
in it, receives and detains the person so arrested, is not criminally 
responsible for doing so to any greater extent than if the person arrested 
had been the person named in the warrant. 

The expression “criminally responsible’’ is defined by b. 1, ante. 

As to defence of mistake of fact, see s. 24, ante. 


Irregular Process or Warrant. 

253. "When any process or warrant is bad in law by reason of some 
defect in substance or in form apparent on the face of it, a person who, 
in good faith and believing that it is good in law, acts in the execution 
of the process or warrant, is not criminally responsible for anything 
done in such execution to any greater extent than if the process or 
warrant were good in law'. 

For “criminally responsible”, see s. 1, ante. 


Force used in executing Process or in Arrest. 

254. It is lawful for a person who is. engaged in the lawful execu¬ 
tion of any sentence, process, or warrant, or in making any arrest, and 
for any person lawfully assisting him, to use such force as may be 
reasonably necessary to overcome any force used in resisting such 
execution or arrest. 

For the cases in which any person may lawfully assist an arrest, see s. 203, 
ante , and ss. 546, 547, post. 


Duty of persons arresting. 

255. It is the duty of a person executing any process or warrant 
to have it with him, and to produce it if required. 

It is the duty of a person arresting another, whether with or 
without warrant, to give notice, if practicable, of the process or warrant 
under which he is acting or of the cause of the arrest. 
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A failure to fulfil either of the aforesaid duties does not of itself 
make the execution of the process or warrant or the arrest unlawful, but 
is relevant to the inquiry whether the process or warrant might not 
have been executed or the arrest made by reasonable means in a less 
forcible manner. 

It appears that this section is to be read with s. 254, ante. 

For the duty to take a person arrested before a justice, see s. 552, post . 


Police Officer preventing Escape from Arrest. 

256. When a police officer is proceeding lawfully to arrest, with 
or without warrant, a person for an offence which is such that the 
offender may be arrested without warrant, and the person sought to be 
arrested takes to flight in order to avoid arrest, it is lawful for the 
police officer, and for any person lawfully assisting him, to use such 
force as may be reasonably necessary to prevent the escape of the person 
sought to be arrested. 

But this section does not authorise the use of force which is 
intended or is likely to cause death or grievous bodily harm, except in a 
ease where the person sought to be arrested is reasonably suspected of 
having committed an offence punishable with .... imprisonment for 
life under this Code, nor until the person sought to be arrested has 
been called upon to surrender. 

The words “death or" were expunged where indicated by The Criminal 
Code Amendment Act of 1922, s. 3 (xiii), post. As to abolition of punishment 
by death, see ibid., s. 2. 

For the eases in which an offender may be arrested without warrant, see 
s. 5, ante. 

For the. eases in which any person may lawfully assist an arrest, see s. 203, 
ante, and ss. 546, 547, post. 

“Grievous bodily harm" is defined by s. 1, ante. 


Other Cases of preventing Escape from Arrest. 

257. When a person who is not a police officer is proceeding 
lawfully to arrest, without warrant, another person for an offence which 
is such that the offender may be arrested without warrant, and when 
any person is proceeding lawfully to arrest another person for any cause 
other than such an offence, and, in either ease, the person sought to be 
arrested takes to flight in order to avoid arrest, it is lawful for the 
person seeking to arrest him to use such force as may be reasonably 
necessary to prevent his escape. 

But this section does not authorise the use of force which is intended 
or is likely to cause death or grievous bodily ham. 


See s. 5, ante, and ss. 546-551, post. 

“Grievous bodily harm" is defined by s. 1, ante. 


Preventing Escape or Rescue after Arrest. 

258. When any person has lawfully arrested another person for 
any offence, it is lawful for him to use such force as he believes, on 
reasonable grounds, to be necessary to prevent the escape or rescue of 
the person arrested. 
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But, if the offence is not a crime which is such that the offender 
may be arrested without warrant, this section does not authorise the use 
of force which is intended or is likely to cause death or grievous bodily 
harm. 

Unless otherwise stated, the definition of an offence as a crime imports 
that the offender may be arrested without warrant (s. 5, ante). 

“Grievous bodily harm” is defined by s. 1, ante. 

Examination of Person of Accused Persons in Custody. 

259. When a person is in lawful custody upon a charge of 
committing any offence, it is lawful for a police officer to search his 
person, and to take from him anything found upon his person, and to. 
use such force as is reasonably necessary for that purpose. 

When a person is in lawful custody upon a charge of committing 
any offence of such a nature and alleged to have been committed under 
such circumstances that there are reasonable grounds for believing that 
an examination of his person will afford evidence as to the commission 
of the offence, it is lawful for a legally qualified medical practitioner, 
acting at the request of a police officer, and for any person acting in good, 
faith in his aid and under his direction, to make such an examination 
of the person of the person so in custody as is reasonably necessary in 
order to ascertain the facts which may afford such evidence, and to use- 
such force as is reasonably necessary for that purpose. 

For the manner of dealing with property taken from the aeeused, see ss. 
680, 682, 685, post. 

Power to take a photograph or finger prints is given by The Vagrants, 
Gaming, and Other Offences Act of 1931, s. 43, title Vagrants. 

As to admissibility in evidence of property taken from a person not under 
arrest at the time, see R. v. Stratton, B.C.E., Sept. 24, 1875. 

Preventing a Breach of the Peace. 

260. It is lawful for any person who witnesses a breach of the 
peace to interfere to prevent- the continuance or renewal of it, and to 
use such force as is reasonably necessary for such prevention and is 
reasonably proportioned to the danger to be apprehended from such con¬ 
tinuance or renewal, and to detain any person who is committing or who 
is about to join in or to renew the breach of the peace for such time as 
may be reasonably necessary in order to give him into the custody of a 
police officer. 

It is lawful for a police officer who witnesses a breach of the peace, 
and for any person lawfully assisting him, to arrest any person whom he 
finds committing it, or whom he believes, on reasonable grounds, to be 
about to join in or renew the breach of the peace. 

It is lawful for a police officer to receive into custody and detain in 
custody any person given into his charge as having been a party to a 
breach of the peace by a person whom the police officer believes, on 
reasonable grounds, to have witnessed the breach of the peace. 

Suppression of Biot. 

261. It is lawful for any person to use such force as is necessary 
to suppress a riot, and is reasonably proportioned to the danger to be 
apprehended from its continuance. 

A riot is defined by s. 61, ante. 



783 


The Criminal Code. ss. 262-266. 

Suppression of Biot by Magistrates and Police Officers. 

262. It is lawful for a justice to use or order to be used, and for a 
police officer to use, such force as he believes, on reasonable grounds, to 
be necessary in order to suppress a riot, and as is reasonably propor¬ 
tioned to the danger which he believes, on reasonable grounds, is to be 
apprehended from its continuance. 

A riot is defined by s. 61, ante . 

Neglect to suppress, or aid in suppressing, a riot is punishable under ss. 

201, 202, ante. 

Suppression of Biot by Person acting under Lawful Orders. 

263. It is lawful for any person acting in good faith in obedience 
to orders, not manifestly unlawful, given by a justice for the suppres¬ 
sion of a riot, to use such force as he believes, on reasonable grounds, 
to be necessary for carrying such orders into effect. 

Whether any particular order so given is or is not manifestly 
unlawful is a question of law. 

A riot is defined by s. 61, ante. 

For the power of a justice to give orders to suppress a riot, soo s. 202, ante. 

Suppression of Biot by Person acting without Order in case of 

Emergency. 

264. When any person, whether subject to military law or not, 
believes, on reasonable grounds, that serious mischief will arise from a 
riot before there is time to procure the intervention of a justice, it is 
lawful for him to use such force as he believes, on reasonable grounds, to 
be necessary for the suppression of the riot, and as is reasonably propor¬ 
tioned to the danger which he believes, on reasonable grounds, is to be 
apprehended from its continuance. 

A riot is defined by s. 61, ante. 

Biot: Persons subject to Military Law. 

265. It is lawful for a person who is bound by military law to 
obey the lawful commands of his superior officer to obey any command 
given him by his superior officer in order to the suppression of a riot, 
unless the command is manifestly unlawful. 

Whether any particular command is or is not manifestly unlawful 
is a question of law. 

A riot is defined by s. 61, ante. 

Prevention of Crimes and Offences for which an Offender may be 

Arrested without Warrant: Prevention of Violence by Persons of 

Unsound Mind. 

266. It is lawful for any person to use such force as is reasonably 
necessary in order to prevent the commission of an offence which is 
■such that the offender may be arrested without warrant; or in order to 
prevent any act from being done as to which he believes, on reasonable 
■grounds, that it would, if done, amount to any such offence; or in order 
to prevent a person whom he believes, on reasonable grounds, to be of 
unsound mind from doing violence.to any person or property. 

For the eases in which an offender may be arrested without warrant, see 
s. 5, ante. 
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Defence of Dwelling-house. 

267. It is lawful for any person who is in peaceable possession of 
a dwelling-house, and for any person lawfully assisting him or acting by 
his authority, to rise such force as he believes, on reasonable grounds, to 
be necessary in order to prevent the forcible breaking and entering of the 
dwelling-house, either by night or day, by any person whom he believes, 
on reasonable grounds, to be attempting to break and enter the dwelling- 
house with intent to commit any indictable offence therein. 

A thvelling-liouse is defined by s. 3, ante . 

For -what amounts to breaking and entering, see s. 418, post. 

For the offences of forcible entry on land and forcible detainer of land, 
see ss. 70, 71, ante. 


Provocation. 

268. The term “provocation,” used with reference to an offence 
of which an assault is an element, means and includes, except as herein¬ 
after stated, any wrongful act or insul t of such a nature as to be likely, 
when done to an ordinary person, or in the presence of an ordinary 
person to another person who is under his immediate care, or to whom 
he stands in a conjugal, parental, filial, or fraternal, relation, or in the 
relation of master or servant, to deprive him of the power of self-control, 
and to induce him to assault the person by whom the act or insult is done 
or offered. 

When such an act or insult is done or offered by one person to 
another, or in the presence of another to a person who is under the 
immediate care of that other, or to whom the latter stands in any such 
relation as aforesaid, the former is said to give to the latter provocation 
for an assault. 

A lawful act is not provocation to any person for an assault. 

An act which a person does in consequence of incitement given by 
another person in order to induce him to do the act, and thereby to 
furnish an excuse for committing an assault, is not provocation to that 
other person for an assault. 

An arrest which is unlawful is not necessarily provocation for an 
assault, but it may be evidence of provocation to a person who knows of 
the illegality. 

An assault is defined by s. 245, ante . 

“Wrongful” appears to qualify “insult” as well as “act”. See E. v. 
Scott (1909), 11 W.A.L.E. 52. 

As to tbe effect of words and gestures, see E. v. Jackson, [1918] N.Z.L.B. 
363; E. v. Scott, supra ; Dunstan v. E , (1931), 33 W.A.L.E. 118. 

A peaceful arrest, even though unlawful, is not provocation for assault 
where the aeeused did not know it was unlawful (E. v. Doherty , [19141 St. E. 
Qd. 12; [1914] Q.W.N. 5; 7 Q.J.P.B. 157). 

Cheating at a game may be provocation ( E . v. Nakayama , [1912] St. B. Qd. 
287; [1912] Q.W.N. 47; 6 Q.J.P.B. 125). 

See also E . v. Foxcroft and E. v. Smelt met , referred to in Article in 5 Q.J.P. 
at p. 129. 

For the effect of provocation at common law, see Halsbury’s La\vs of 
England (2nd ed.), Yol, 9, p. 434. 

As to acts done in extraordinary emergencies, see s. 25, ante. 
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Defence of Provocation. 

269. A person is not criminally responsible for an assault com¬ 
mitted upon a person who gives him provocation for the assault, if he is- 
in fact deprived by the provocation of the power of self-control, and acts 
upon it on the sudden and before there is time for his passion to cool; 
provided that the force used is not disproportionate to the provocation, 
and is not intended, and is not such as is likely, to cause death or 
grievous bodily harm. 

Whether any particular act or insult is such as to be likely to deprive 
an ordinary person of the power of self-control apd to induce him to 
assault the person by whom the act or insult is done or offered, and 
whether, in any particular ease, the person provoked was actually 
deprived by the provocation of the power of self-control, and whether 
any force used is or is not disproportionate to the provocation, are 
questions of fact. 

The expressions “criminally responsible 1 * mid “grievous bodily harm M are 
defined by s. 1 , ante. 

This section affords n defence in civil proceedings for an assault (White 
v. Connolly, [1027 | HI;. R. Qd. 71; [ 3027 j Q.W.N. 19). 

For the effect of provocation on an unlawful killing, sec s. 304, post. 

As to acts done in extraordinary emergencies, see b. 25, ante. 

Prevention of Repetition of Insult. 

270. It is lawful for any person to use such force as is reasonably 
necessary to prevent the repetition of an act or insult of such a nature as 
to be provocation to him for an assault; provided that the force used is 
not intended, and is not such as is likely, to cause death or grievous 
bodily harm. 

“Grievous bodily harm ' 9 is defined by s. 1, ante. 

Self-defence against Unprovoked Assault. 

271. When a person is unlawfully assaulted, and has not provoked 
the assault, it is lawful for him to use such force to the assailant as is 
reasonably necessary to make effectual defence against the assault, 
provided that the force used is not intended, and is not such as is likely, 
to cause death or grievous bodily harm. 

If the nature of the assault is such as to cause reasonable apprehen¬ 
sion of death or grievous bodily harm, and the person using force by way 
of defence believes, on reasonable grounds, that he cannot otherwise 
preserve the person defended from death or grievous bodily harm, it is 
lawful for him to use any such force to the assailant as is necessary for 
defence, even though such force may cause death or grievous bodily 
harm. 

"Grievous bodily harm” is defined by s. 1 , ante. 

Of. the effect of s. 31, arte. 

This section was discussed at length in It. v. Keith, [1934] St. E. Qd. 155 ; 
27 Q.J.P.R. 109, and Gotti v. R. (1919), 22 W.A.L.R. 11.' 

Verdicts of "guilty . . . not sufficient evidence who struck the first blow” 
and “guiltv . . . under provocation” were held to amount to verdicts of guilty 
in R. v. Gndhaz (1909), 28 N.Z.L.R. 577, and R. v. Brogan, [1926] N.Z.L.R. 
635, respectively. 

An unlawful arrest is an assault, and may therefore lawfully he resisted 
to the same extent as any other assault (R. v. Ryan (1890), 11 N.S.W.L.R. (L.) 
171). But see R. v. Doherty, noted to s. 268, ante. 

Evidence tendered on the issue of reasonable apprehension of death or 
grievous bodily harm was held to be too remote in R. v. Keith, unpra. 
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Self-defence against Provoked Asscmlt. 

272. When a person lias unlawfully assaulted another or has 
provoked an assault from another, and that other assaults him with 
such violence as to cause reasonable apprehension of death or grievous 
bodily harm, and to induce him to believe, on reasonable grounds, that 
it is necessary for his preservation from death or grievous bodily harm 
to use force in self-defence, he is not criminally responsible for using 
any such force as is reasonably necessary for such preservation, although 
such force may cause death or grievous bodily harm. 

This protection does not extend to a ease in which the person using 
force which causes death or grievous bodily harm first began the assault 
with intent to kill or to do grievous bodily harm to some person; nor to 
a case in which the person using force which causes death or grievous 
bodily harm endeavoured to kill or to do grievous bodily harm to some 
person before the necessity of so preserving himself arose; nor, in either 
case, unless, before such necessity arose, the person using such force 
declined further conflict, and quitted it or retreated from it as far as was 
practicable. 

Ail assault is defined by s. 245, ante. 

The expressions “grievous bodily harm” and “criminally responsible” 

are defined by s. 1, ante. 

Cf. the effect of s. 31 (4), ante. 

Aiding in Self-defence. 

273. In any ease in which it is lawful for any person to use force 
of any degree for the purpose of defending himself against an assault, 
it is lawful for any other person acting in good faith in his aid to use 
a like degree of force for the purpose of defending such first-mentioned 
person. 

Cf. the effect of s. 31 (3), ante. 

Defence of Moveable Property against Trespassers. 

274. It is lawful for any person who is in peaceable possession of 
any moveable property, and for any person acting by his authority, to 
use such force as is reasonably necessary in order to resist the taking of 
such property by a trespasser, or in order to retake it from a trespasser, 
provided that he does not do bodily harm to the trespasser. 

“Bodily harm” is defined by s. 1, ante. 

See R. v. Tinnmins, [1913] Q.W.N. 44; 7 Q.J.P.R. 61. 

Defence of Moveable Property with Claim, of Right. * 

275. When a person is in peaceable possession of any moveable 
property under a claim of right, it is lawful for him, and for any person 
acting by his authority, to use such force as is reasonably necessary in 
order to defend his possession of the property even against a person 
who is entitled by law to possession of the property, provided that he 
does not do bodily harm to such other person. 

For the general effect of a claim of right, see s. 22, ante. 

“Bodily harm” is defined by s. 1, ante. 

Defence of Moveable Property without Claim, of Right. 

276. When a person who is entitled by law to the possession of 
moveable property attempts to take it from a person who is in possession 
of the property, but who neither claims right to it, nor acts by the 
authority of a person who claims right, and the person in possession 
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resists him, it is lawful for the person so entitled to possession to use 
force in order to obtain possession of the property, provided that he 
does not do bodily harm to the person in possession. 

“Bodily harm” is defined by s. 1, ante . 

Defence of Premises against Trespassers: Removal of Disorderly 

Persons. 

277. It is lawful for a person who is in peaceable possession of 
any land, structure, vessel, or place, or who is entitled to the control or 
management of any land, structure, vessel, or place, and for any person 
acting by his authority, to use such force as is reasonably necessary 
in order to prevent any person from wrongfully entering upon such land, 
structure, vessel, or place, or in order to remove therefrom a person 
who wrongfully remains therein, provided that he does not do bodily 
harm to such person. 

It is lawful for a person who is in peaceable possession of any 
land, structure, vessel, or place, or who is entitled to the control or 
management of any land, .structure, vessel, or place, and for any person 
acting by his authority, to use force in order to remove therefrom any 
person who conducts iumself in a disorderly manner therein, provided 
that he does not do him bodily harm. 

The term “place” includes any part of an enclosure or structure, 
whether separated from the rest of the enclosure or structure by a 
partition, fence, rope, or any other means, or not. 

The terms “vessel” and “bodily harm” are defined by s. 1, ante. 

As to defence of a dwelling-house, see s. 267, ante. 

For the crimes of forcible entry and forcible detainer, see ss. 70, 71, ante. 

As to the force reasonably necessary, see Long v. Rawlins (1874), 4 S.C.B. 

86 . 

See Lots v. Bullock, [1912] St. E. Qd. 36; [1912] Q.W.N. 10, noted to s. 6 

of the Act, ante. 

Defence of Possession of Real Property or Vessel with Claim of 

Right. 

278. "When a person is in peaceable possession of any land, struc¬ 
ture, or vessel, with a claim of right, it is lawful for him, and for any 
person acting by his authority, to use such force as is reasonably 
necessary in order to defend his possession, even against a person who 
is entitled by law to the possession of the property, provided that he 
does not do bodily harm to such person. 

See notes to s. 277, ante. 

Exercise of Right of Way or Easement. 

279. When a person who is lawfully entitled to enter upon land 
for the exercise of a right of way or other easement or profit enters upon 
the land for the purpose of exercising such right of -way, easement, or 
profit, after notice that his right to use such way or easement or to 
take such profit is disputed by the person in possession of the land, or 
having entered persists in his entry after such notice, it is lawful for the 
person in possession, and for any person acting by his authority, to use 
such force as is reasonably necessary for the purpose of making the 
person so entering desist from the entry, provided that he does not do 
him bodily harm. 

“Bodily ham” is defined by s. 1, ante. 
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Domestic Discipline. 

280. It is lawful for a parent or a person in the place of a parent, 
or for a schoolmaster or master, to use, by way of correction, towards 
a child, pupil, or apprentice, under his care such force as is reasonable 
under the circumstances. 

The mere existence of marks of blows on a child is not evidence of unrea¬ 
sonable chastisement ( Byrne v. Echelon, [1913] St. B. Qd. 233; [1913] Q.W.N. 
51; 7 Q.J.P.B. 112), As to what is reasonable force, see also Smith v. O’Byrne 
(1894), 5 Q.L.J. 126; Sparlces v. Martin (1908), 2 Q.J.P.B. 12. 

As to the effect of regulations restricting the right of a master to cane a 
pupil, see Connor v. Macdonald (1912), 6 Q.J.P. 119 (Mag. Cas.). 

A statement by a medical practitioner that lie considers that an amount of 
force had been used to cause bruises such as would be unreasonable on account 
of the ciiildfe age, is not expert evidence on a matter of medical science but a 
statement of opinion on a matter of law and therefore inadmissible ( Armat v. 
Little, [1909] fit. B. Qd. 83; [1909] Q.W.N. 15; 3 Q.J.P.B, 21). 

Evidence of previous treatment of the child by the parents and the history 
of the relationship between child and parents was held to have been rightly 
admitted in 7?. v. Drake (1902), 22 N.Z.L.R. 478. See also McClintoclc v. Noffice, 
[1936] St. E. Qd. 73; 30 Q.J.P.B. 45. 

For the relevant common law, sen Smith v. O ’Byrne, supra; 1L v. ITopley 
(1800), 2 F. & F. 202; English and Empire Digest, Vol. 15, p. 826. 

Ill-treatment and neglect of children is punishable under The Children's 
Protection Act, 1896, a. 1 (title Ouxlijukn), bub a. 9 of that Act preserves the 
right of persons having lawful control of a child to administer proper 
punishment. 


Discipline of Ship. 

281. It is lawful for the master or other person in command of a 
vessel on a voyage to use, for the purpose of maintaining good order and 
discipline on hoard of the vessel, such force as he believes, on reasonable 
grounds, to be necessary, and as is reasonable under the circumstances. 

“Vessel” is defined by s. 1, ante. 

Surgical Operations. 

282. A person is not criminally responsible for performing in good 
faith and with reasonable care and skill a surgical operation upon any 
person for his benefit, or upon an unborn child for the preservation of 
the mother’s life, if the performance of the operation is reasonable, 
having regard to the patient’s state at the time and to all the circum¬ 
stances of the ease. 

For the duty of persons undertaking surgieal or medical treatment, see s. 

288, post. 

The Expression “criminally responsible” is defined by s. 1, ante. 

Excessive Force. 

283. In any case in which the use of force by one person to 
another is lawful the use of more force than is justified by law under 
the circumstances is unlawful. 

As to what is reasonable force, see cases noted to s. 280, ante. 

Consent to Death Immaterial. 

284. Consent by a person to the causing of his own death does not 
atfect the criminal responsibility of any person by whom such death is 
caused. 

Criminal responsibility is defined by a. 1, ante. 
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CHAPTER XXVII. 

Duties Relating to the Preservation op Human Life. 

Duty to provide Necessaries. 

285. It is the duty of every person having charge of another who 
is unable by reason of age, sickness, unsoundness of mind, detention, 
or any other cause to withdraw himself from such charge, and who is 
unable to provide himself with the necessaries of life, whether the 
charge is undertaken under a contract, or is imposed by law, or arises 
by reason of any act, whether lawful or unlawful, of the person who has 
such charge, to provide for that other person the necessaries of life; 
and he is held to have caused any consequences which result to the life 
or health of the other person by reason of any omission to perform 
that duty. 

For the effect of this section, soo ss. 291, 293, 300 (2), post. 

Failure to supply necessaries, including negligent failure, is punishable 
under ss. 324, 328, post. 

Whether one person has charge of another is a question of fact, except 
where tho law imposes the charge (It. v. Macdonald, 119041 St. It. Qd. 151: 
[1904] Q.W.N. 50). 

A husband and wife can both be in charge of a child at tho same time 
(B. v. Macdonald, supra). 

Medical attention and remedies may bo necessaries (R. v. Macdonald, 
supra ; It. v. Smith, [19081 Q.W.N. 13; 2 Q.J.P.R. 41). 

Tho words ‘ ‘ whether the charge is undertaken ... of tlio person who has 
such charge” appear to be merely inclusive and not restrictive, so that any 
person who has tho charge of any other person within the specified classes of 
disability is subject to the duty. Sec B. v. Foster (1906), 26 N.Z.L.R. 1254. 

A duty to provide necessaries is imposed on persons registered as entitled 
to maintain or nurse children under six years of age apart from their parents. 
See The Infant Life Protection Act of 1905, s. 10, title Children. 

Duty of Head of Family. 

286. It is the duty of every person who, as head of a family, has 
the charge of a child under the age of fourteen years, being a member 
of his household, to provide the necessaries of life for such child; and 
he is held to have caused any consequences which result to the life or 
health of the child by reason of any omission to perform that duty, 
whether the child is helpless or not. 

See notes to s. 285, ante. 

As to what is evidence of neglect of duty under this section, see E. v. Smith, 
[1908] Q.W.N. 13; 2 Q.J.P.R. 41. 

Desertion of children is punishable under s. 364, post. 

See also The Deserted Wives and Children Acts, 1840 and 1858, title 
Marriage and Divorce. 


Duty of Masters. 

287. It is the duty of every person who as a master or mistress 
has contracted to provide necessary food, clothing, or lodging, for any 
servant or apprentice under the age of sixteen years to provide the 
same: and he or she is held to have caused any consequences which 
result to the life or health of the servant or apprentice by reason of 
any omission to perform that duty. 

For tho effect of this section, soo ss. 291, 293, 306 (2), post. 

Failure to supply necessaries, including negligent failure, is punishable 
under ss. 324, 328, post. 

For tho offence of endangering the life or health of an apprentice or 
servant, see s. 325, post. Ill-usage of apprentices is punishable under The 
Apprentices Act of 1844, s. 6, title Labour. 
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Duty of Persons doing Dangerous Acts. 

288. It is the duty of every person who, except in a case of 
necessity, undertakes' to administer surgical or medical treatment to 
any other person or to do any other lawful act which is or may be 
dangerous to human life or health, to have reasonable skill and to use 
reasonable care in doing such act: and he is held to have caused any 
consequences which result to the life or health of any person by reason 
of any omission to observe or perform that duty. 

As to force employed in the performance of a surgical operation, see s. 282, 

ante. 

As to the standard of care, see R. v. Storey, [1931] N.Z.L.R. 417. 

Cf. s. 290, post. 


Duty of Persons in Charge of Dangerous Things. 

289. It is the duty of every person who has in his charge or under 
his control anything, whether living or inanimate, and whether moving 
or stationary, of such a nature that, in the absence of care or precaution 
in its use or management, the life, safety, or health, of any person 
may be endangered, to use reasonable care and take reasonable pre¬ 
cautions to avoid such danger: and he is held to have caused any con¬ 
sequences which result to the life or health of any person by reason of 
any omission to perform that duty. 

For the effect of this section, see ss. 291, 293, 306 (2), post. 

A jagged piece of iron thrown from a train moving at 25 miles per hour is 
a dangerous thing within this section (Hoffman v. Nielsen, [1928] St. R. Qd. 
364; 22 Q.J.P.R. 147), as also is an unlighted vehicle being driven at night along- 
an unlighted public road ( R . v. Officer, [1922] N.Z.G-.L.B. 175). 

A practice constituting a breach of duty under this section was held incap¬ 
able of forming a defence to an action for negligence ( Hoffman v. Nielsen, 
supra). 

As to acts with respect to property, which cause danger to the public, see 
s. 230, ante. 

As to the standard of care, see B. v. Storey, [1931] N.Z.L.R. 417. 


Duty to do certain acts. 

290. "When a person undertakes to do any act the omission to do 
which is or may be dangerous to human life or health, it is his duty to 
do that act: and he is held to have caused any consequences which 
result to the life or health of any person by reason of ai*y omission to 
perform that duty. 

Gf. s. 288, ante, and see ss. 291, 293, 306 (2), post. 


CHAPTER XXVIII. 

Homicide: Suicide: Concealment op Birth. 

Killing of a Human Being Unlawful. 

291. It is unlawful to kill any person unless such killing is 
authorised or justified or excused by law. 

As to consent by a person to bis own death, see s. 284, ante. 

For what constitutes killing a person, see ss. 293-298, post, and ss. 285-290, 
ante. 

As to punishment of unlawful killing, see ss. 300-303, 305, 310, post . 

For grounds of justification or excuse, see ss. 23-32, 247, 254 et seq. 
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When a Child becomes a Human Being. 

292. A child becomes a person capable of being killed when it has 
completely proceeded in a living state from the body of its mother, 
whether it has breathed or not, and whether it has an independent 
circulation or not, and whether the navel-string is severed or not. 

See also ss. 294, 313, post. 

Definition of Killing. 

293. Except as hereinafter set forth, any person who causes the 
death of another directly or indirectly, by any means whatever, is 
deemed to have killed that other person. 

For circumstances under which a person causes the death of another, see 

ss. 285-290, ante. 

Death by Acts done at Childbirth. 

294. When a child dies in consequence of an act done or omitted 
to be done by any person before or during its birth, the person who did 
or omitted to do such act is deemed to have killed the child. 


Sco also s. 292, ante, and s. 313, post. 


Causing Death by Threats. 

295. A person who, by threats or intimidation of any kind, or by 
deceit, causes another person to do an act or make an omission which 
results in the death of that other person, is deemed to have killed him. 

See X. v. Curley (1909), 2 Cr. App. R. 109. 

Acceleration of Death. 

296. A person who does any act or makes any omission which 
hastens the death of another person who, when the act is done or the 
omission is made, is labouring under some disorder or disease arising 
from another cause, is deemed to have killed that other person. 

Cf. a. 298, post. 

When Injury or Death might be prevented by Proper Precaution. 

297. When a person causes a bodily injury to another from which 
death results, it is immaterial that the injury might have been avoided 
by proper precaution on the part of the person injured, or that his 
death from that injury might have been prevented by proper care or 
treatment. 

Even prior to this Code, contributory negligence on the part of the person 

killed was no defence to a charge of manslaughter for culpable negligence. See 

X. v. Bunncy (1894), 6 Q.L.J. 80. 

Injuries causing Death in consequence of Subsequent Treatment. 

298. When a person does grievous bodily harm to another, and 
such other person has recourse to surgical or medical treatment, and 
death results either from the injury or the treatment, he is deemed to 
have killed that other person, although the immediate cause of death 
was the surgical or medical treatment, provided that the treatment 
was reasonably proper under the circumstances, and was applied in 
good faith. 

“Grievous bodily harm” is defined by s. 1, ante. 

Cf. s. 296, ante. 
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Limitation as to Time of Death. 

299. A person is not deemed to have killed another if the death 
of that other person does not take place within a year and a day of the 
cause of death. 

Such period is reckoned inclusive of the day on which the last 
unlawful act contributing to the cause of death was done. 

When the cause of death is an omission to observe or perform a 
duty, the period is reckoned inclusive of the day on which the omission 
ceased. 

When the cause of death is in part an unlawful act, and in part 
an omission to observe or perform a duty, the period is reckoned inclu¬ 
sive of the day on which the last unlawful act was done or the day on 
which the omission ceased, whichever is the later. 

Of. The Coroners Act of 1030, s. 5 (1) (r/), (2), title Justices. 


Unlawful Homicide . 

300. Any person who unlawfully kills another is guilty of a crime, 
which is called wilful murder, murder, or manslaughter, according to 
the circumstances of the ease. 

For what is an unlawful killing, see s. 291, ante. 

As to cases where the death occurs in Queensland as the result of an act 
done outside Queensland, see The Admiralty Offences (Colonial) Act, 1849, s. 3 
(Imperial), post . As to cases where the death occurs outside Queensland as the 
result of an act done within Queensland, see s. 12, ante . 

As between the three degrees of unlawful homicide, no presumption that the 
killing constitutes one or other of them arises (B. v. Fuzzle Ahmed, [1929J 
St. R. Qd. 222; 23 Q.J.P.R. 88). As to the proper manner of directing a jury 
on a charge of homicide, see ibid. 


Definition of Wilful Murder . 

301. Except as hereinafter set forth, a person who unlawfully 
kills another, intending to cause his death or that of some other person, 
is gnilty of wilful murder. 

Of. s. 300, ante . 

For what is an unlawful killing, see ss. 291, 293, ante. 

Wilful murder is punishable under s. 305, post. 

A married woman cannot plead compulsion by her husband (s. 32, ante). 

For alternative verdicts, see s. 576, post. 

As to references in statutes to * c murder ’ see s. 4 (2) of the Act, ante. 

Unlawful oaths to commit wilful murder or murder are punishable under 
s. 47, ante. 

As to necessity to specify in the indictment the sex of a child alleged to 
have been murdered, see B . v. Knack (1888), 3 Q.L.J. 101. 

The fact of the death and that the prisoner caused the death may be proved 
by circumstantial evidence ( Peacock v. B. (1911), 13 C.L.R. 619). But such 
evidence must be such as to exclude any reasonable hypothesis consistent with 
innocence (ibid.). There must be evidence that the person alleged to have been 
murdered was the man killed ( B . v. Alamgomundic (1906), 8 W.A.L.R. 130). 
See also B. v. Fuzde Ahmed , [1929] St. R. Qd. 222; 23 Q.J.P.R. 88. As to 
motive, see Mutual Life Insurance Co. of Few York v. Moss (1906), 4 C.L.R. 31L 

As to admissibility of dying declarations, see B. v. Kogan (1889), 3 
Q.L.J. 143; B. v. Freeman (1896), 6 Q.L.J. 281; B. v. Kuruwaru (1900), 10 
Q.L.J. 139; 10 Q.L.J. (N.C.) 36 (person of Mohammedan religion); B. v. 
Baftery (1925), 19 Q.J.P.R, 65; E. v. Corbett, [1903] St. R. Qd. 24G. 

See also B. v. La Hay (1918), 12 Q.J.P.R. 94 (held to be evidence to 
support conviction), and eases noted to s. 302, post. 

For the former rules of the common law, see Halsbury’s Laws of England 
(2nd ed.), Yol. 9, pp. 426 ct seq. 
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Definition of Murder. 

302. Except as hereinafter set forth, a person who unlawfully 
kills another under any of the following circumstances, that is to say,— 

(1) If the offender intends to do to the person killed or to some 
other person some grievous bodily harm; 

(2) If death is caused by means of an act done in the prosecu¬ 
tion of an unlawful purpose, which act is of such a nature 
as to be likely to endanger human life; 

(3) If the offender intends to do grievous bodily harm to some 
person for the purpose of facilitating the commission of a 
crime which is such that the offender may be arrested with¬ 
out warrant, or for the purpose of facilitating the flight of 
an offender who has committed or attempted to commit any 
such crime; 

(4) If death is caused by administering any stupefying or over¬ 
powering thing for either of the purposes last aforesaid; 

(5) If death is caused by wilfully stopping the breath of any 
person for either of such purposes; 

is guilty of murder. 

In the first ease, it is immaterial that the offender did not intend 
to hurt the particular person who is killed. 

In the second case it is immaterial that the offender did not intend 
to hurt any person. 

In the three last eases it is immaterial that the offender did not 
intend to cause death or did not know that death was likely to result. 

Cf. s. 300, ante. 

For what is an unlawful killing, see ss. 291, 293, ante. 

For limitation as to place of death, see s. 12, ante. 

Murder is punishable under s. 305, post. 

"Grievous bodily harm” is defined by s. 1, ante. 

As to crimes foT which the offender may be arrested without warrant, see 
s. 5, ante. 

See also notes to s. 301, ante. 

As to what constitutes evidence of the death, see JR. v. Kenniff, [1903] 
St. R. Qd. 17; R. v. Ryan [1906] St. E. Qd. 15. 

For the former rules of the common law, see Halsbury's Laws of England 
(2nd ed.), Vol. 9, pp. 426 et seq. 


Definition of Manslaughter. 

303. A person who unlawfully kills another under such circum¬ 
stances as not to constitute wilful murder or murder is guilty of man¬ 
slaughter. 

Cf. s. 300, ante. 

For what constitutes an unlawful killing, see ss. 291, 293, ante. 

For wilful murder, see s. 301, ante, and for murder, see s. 302, ante. 
Manslaughter is punishable under s. 310, post. 

As to alternative verdicts, see s. 576, post. Under that section a person 
charged with murder may bo convicted of manslaughter notwithstanding that 
the evidence does not establish any of the acts mentioned in s. 302, ante (R. v. 
Pears (1908), 10 W.A.L.B. 62). 

As to the proper direction to the jury, see Wittig v. R. (1919), 27 C.L.E. 
158; Kelly v. R. (1923), 32 C.L.R. 509. 

For the former rules of the common law, see Halsbury's Laws of England 
(2nd ed.), Yol. 9, p. 438. 
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Killing on Provocation. 

304. When a, person who unlawfully kills another under circum¬ 
stances which, but for the provisions of this section, would constitute 
wilful murder or murder, does the act which causes death in the heat 
of passion caused by sudden provocation, and before there is time for 
his passion to cool, he is guilty of manslaughter only. 

As to provocation generally, see ss. 268-270, ante. 

See B. v. Foxcroft and B. v. Snxeltzer, referred to in Article in 5 Q.J.P. at 
p. 129. 

Punishment of Murder. 

305. Any person who commits the crime of wilful murder or 
murder is liable to [imprisonment with hard labour for life, which cannot 
be mitigated or varied under section nineteen of this Code]. 

The words in square brackets were substituted for “the punishment of 
death” by The Criminal Code Amendment Act of 1922, s. 3 (xiv), post. As 
to abolition of punishment by death, see ibid., s. 2. 

For the crimes of wilful murder and murder, see ss. 301, 302, ante. 

Attempt to Murder. 

306. Any person who— 

(1) Attempts unlawfully to kill another; or 

(2) With intent unlawfully to kill another does any act, or omits 
to do any act which it is his duty to do, such act or omission 
being of such a'nature as to he likely to endanger human 
life ; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
life, with or without solitary confinement. 

For what constitutes an attempt, see s. 4, ante. 

For what is an unlawful killing, see ss. 291, 293, ante. 

For duties to do acts relating to the preservation of human life, see ss. 
285-290, ante. 

Qucere f whether there can be an attempt unlawfully to kill another where 
the intention was to do grievous bodily harm (E. v. Zerafa, [*19351 St. E. Qd. 
227; 29 Q.J.P.B. 120). 

Accessory after the Fact to Murder. 

307. Any person who becomes an accessory after the fact to wilful 
murder or murder is guilty of a crime, and is liable to imprisonment 
with hard labour for life. 

Who is an accessory after the fact is defined by s. 10, ante. 

For wilful murder and murder, see ss. 301, 302, ante. 

Written Threats to Murder. 

308. Any person who, knowing the contents thereof, directly or 
indirectly causes any person to receive any writing threatening to kill 
any person, is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years,' with or without solitary confinement. 

Conspiring to Murder. 

309. Any person who conspires -with any other person to kill any 
person, whether such person is in Queensland or elsewhere, is guilty of a 
crime, and is liable to imprisonment with hard labour for fourteen years. 

For conspiracies generally, see ss. 541-543, post. 

See also s. 33, ante. 
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Punishment of Manslaughter . 

310. Any person who commits the crime of manslaughter is liable 
to imprisonment with hard labour for life. 


For the crime of manslaughter, see s. 303, ante. 

As to the proper punishment, see R. v. Keith, [1934] St. B. Qd. 155; 
27 Q.J.P.E. 109. 


Aiding Suicide. 

311. Any person who— 

(1) Procures another to kill himself; or 

(2) Counsels another to kill himself and thereby induces him to 
do so; or 

(3) Aids another in killing himself; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for life. 

Generally with respect to procuring, counselling and aiding, see s. 7, ante. 

A conviction under this section cannot he obtained on an indictment for 
wilful murder under s. 301, ante (R. v. Draper, [1903] Q.W.N. 32). 


Attempting to Commit Suicide. 

312. Any person who attempts to kill himself is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for one 
year. 

An attempt is defined by s. 4, ante. 

See The Insanity Act of 1884, s. 51, title Insanity. 

Killing Tinhorn Child. 

313. Any person who, when a woman is about to be delivered of 
a child, prevents the child from being born alive by any act or omission 
of such a nature that, if the child had been bom alive and had then died, 
he would be deemed to have unlawfully killed the child, is guilty of a 
crime, and is liable to imprisonment with hard labour for life. 

Unlawful killing is defined by ss. 293, 291, ante . 

As to a verdict under this section on a charge of murder, wilful murder 
or unlawful killing, see s. 577, post . 

Cf. ss. 292, 294, ante. 

Concealing the Birth of Children . 

314. Any person who, when a woman is delivered of a child, 
endeavours, by any secret disposition of the dead body of the child, to 
conceal the birth, whether the child died before, at, or after, its birth, 
is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

A verdict of this offence may be found on a charge of murder, wilful 
murder or unlawful killing. See s. 577, post. 

As to the secret disposition, proof of some act of disposition is necessary 
(B. v. Derham (1843), 1 Cox C.C. 56). Mere proof of consent to removal by 
others is not sufficient (22, v. Bate (1871), 11 Cox C.C. 686). The disposition 
must be completed (22. v. Snell (1837), 2 Mood. & B. 44). 

The concealment intended must be from the world at large, and not from 
a particular person only (22. v. Morris (1848), 2 Cox C.C. 489). 

See also fTalsbury's Laws of England (2nd ed.), Vol. 9, pp. 460-462. 
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CHAPTER XXIX. 

Offences Endangering Life or Health. 

Disabling in order to Commit Indictable Offence. 

315. Any person who, by any means calculated to choke, suffocate, 
or strangle, and with intent to commit or to facilitate the commission 
of an indictable offence, or to facilitate the flight of an offender after the 
commission or attempted commission of an indictable offence, renders or 
attempts to render any person incapable of resistance, is guilty of a 
crime, and is liable to imprisonment with hard labour for life, with or 
without whipping, which may be inflicted once, twice, or thrice. 

Indictable offences are composed of crimes and misdemeanours (s. 3, ante). 


Stupefying in order to Commit Indictable Offence. 

316. Any person who. with intent to commit or to facilitate the 
commission of an indictable offence, or to facilitate the flight of an 
offender after the commission or attempted commission of an indictable 
offence, administers, or attempts to administer, any stupefying or over¬ 
powering drug or thing to any person, is guilty of a crime, and is liable 
to imprisonment with hard labour for life. 

A thing which stupefies by intoxicating is a stupefying thing. See B. v. 

Murcott (1893), 19 V.L.R. 408. 


Acts intended to Cause Grievous Bodily Harm or Prevent 

Apprehension. 

317. Any person who, with intent to maim, disfigure, or disable, 
any person, or to do some grievous bodily harm to any person, or to 
resist or prevent the lawful [arrest] or detention of any person— 

(1) Unlawfully wounds or does any grievous bodily harm to any 
person by any means whatever; or 

(2) Unlawfully attempts in any manner to strike any person with 
any kind of projectile; or 

(3) Unlawfully causes any explosive substance to explode; or 

(4) Sends or delivers any explosive substance or other dangerous 
or noxious thing to any person; or 

(5) Causes any such substance or thing to be taken or received 
by any person; or 

(6) Puts any corrosive fluid or any destructive or explosive sub¬ 
stance in any place; or 

(7) Unlawfully casts or throws any such fluid or substance at or 
upon any person, or otherwise' applies any such fluid or 
substance to the person of any person; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
life, with or without solitary confinement. 

The word “arrest” was substituted for “apprehension” by The Criminal 
Code Correction of Errors Act of 1900, s. 1, past. 

“Grievous bodily harm” and “explosive substance” are defined by s. 1, 

ante. 

As to noxious thing, see notes to s. 322, post . 

Where intent to injure is an element of the offence it is not necessary to 
prove an intent to injure any particular person (s. 643, post). 
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For what is evidence of intent to do grievous bodily harm, see R. v. Williams, 
[1908] St. R. Qd. 33. 

On a eharge of unlawfully wounding a verdict of ‘ ‘ guilty of unlawfully- 
wounding under great provocation” was held to be a verdict of guilty (£. v. 
Harris, [1930] Q.W.N. 22). 

See further Halsbury's Laws of England (2nd ed.), Vol. 9, p. 463. 

As to the proper sentence to be imposed, see R. v. Buckmaster, [1917] 
St. R. Qd. 30; [1917] Q.W.N. 10; 10 Q.J.P.R. 116; R. v. King, [1921] St. R. Qd. 
95; [1921] Q.W.N. 21; 15 Q.J.P.R. 55; R. v. Harris, [1930J Q.W.N. 22; R. v. 
Gorman (1909), 2 Cr. App. R. 187. 


Preventing Escape from Wreck. 

318. Any person who unlawfully— 

(1) Prevents or obstructs any person who is on board of or is 
escaping from a vessel which is in distress or wrecked or cast 
ashore, in his endeavours to save his life; or 

(2) Obstructs any person in his endeavours to save the life of any 
person so situated; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
life, with or without solitary confinement. 

“Vessel” is defined by s. 1, ante. 

Cf. s. 338, ‘post. 


Intentionally Endangering Safety of Persons Travelling by Railway. 

319. Any person who, with intent to injure or to endanger the 
safety of any person travelling by any railway, whether a particular 
person or not— 

(1) Deals with the railway, or with anything whatever upon or 
near the railway in such a manner as to affect or endanger 
the free and safe use of the railway or the safety of any such 
person; or 

(2) Shows any light or signal, or in any way deals with any 
existing light or signal, upon or near the railway; or 

(3) By any omission to do any act which it is his duty to do 
causes the safety of any such person to he endangered; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for life, with or without whipping, which may be inflicted once, twice,, 
or thrice. 

It is not necessary to show an intent to injure any particular person 
(s. 643, post). 

The term “railway** is defined by s. 1, ante . 

See also s. 329, post. 

For power to arrest railway employees guilty of certain offences, see The 
Railways Act of 1914, s. 138, title Railways aot Tramways. 


Grievous Bodily Harm , 

320. Any person who unlawfully does grievous bodily harm to 
another is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years. 

“Grievous bodily harm** is defined by s. 1, ante. 

See Halsbury*s Laws of England (2nd ed.), Vol. 9, p. 464. 
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Attempting to Injure by Explosive Substances. 

321. Any person who unlawfully, and with intent to do any bodily 
harm to another, puts any explosive substance in any place whatever, 
is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years, with or without solitary confinement. 

On a charge involving an intent to injure it is not necessary to show that 
it was intended to injure any particular person (s. 643, post). 

Por the expression "explosive substance", see s. 1, ante. 

Maliciously Administering Poison with Intent to Harm. 

322. Any person who unlawfully, and with intent to injure or 
annoy another, causes any poison or other noxious thing to be adminis¬ 
tered to, or taken by, any person, and thereby endangers his life, or 
does him some grievous bodily harm, is guilty of a crime, and is liable 
to imprisonment with hard labour for fourteen years. 

Intent to injure any particular person is not necessary (s. 643, post). 

‘‘ Grievous bodily harm ’ ’ is defined by s. 1, ante. 

"Whether the thing administered is a noxious thing or not may depond upon 
the quantity administered (22. v. Hannah (1877), 13 Cox C.C. 547 (cantharidos) ; 
22. v. Cramp (1880), 5 Q-B.D. 307 (juniper oil); 22. v. Barton (1931), 25 
Q.J.P.R. 81). • 

See Halabury’s Laws of England (2nd cd.), Vol. 9, pp. 466, 467; English 
and Empire Digest, Vol. 15, p. 835. 

A verdict of common assault may be found (22. v. Jocumsan, (1901), 
11 Q.L.J. (N.O.) 32). 

Wounding and Similar Acts. 

323. Any person who— 

(1) Unlawfully wounds another; or 

(2) Unlawfully, and with intent to injure or annoy any person, 
causes any poison or other noxious thing to be administered 
to, or taken by, any person; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

Por what amounts to wounding, see Halsbury’s Laws of England (2nd ed.), 
Vol. 9, p. 463. 

An intent to injure any particular person is not necessary (s. 643, post). 

As to noxious things, see notes to s. 322, ante. 

See also Halsbury’s Laws of England (2nd ed.), Vol. 9, pp. 464, 465. 

Failure to Supply Necessaries. 

324. Any person who, being charged with the duty of providing 
for another the necessaries of life, without lawful excuse fails to do so, 
whereby the life of that other person is or is likely to be endangered or 
his health is or is likely to be permanently injured, is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for three 
years. 

Duties to provide the necessaries of life are prescribed by ss. 285-287, ante. 

Endangering Life or Health of Apprentices or Servants. 

325. Any person who, being charged as a master or mistress with 
the duty of providing necessary food, clothing, or lodging, for a servant 
•or apprentice under the age of sixteen years, unlawfully fails to perform 
that duty, or in any other manner does any bodily harm or causes 
any bodily harm to he done to such servant or apprentice, whereby, in 
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either ease, the life of such servant or apprentice is or is likely to be 
endangered, or his health is or is likely to be permanently injured, is 
guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

The duty referred to is imposed by s. 287, ante. 

“Bodily harm” is defined by s. 1, ante. 

Ill-usage of apprentices may be punished on summary conviction under The 
Apprentices Act of 1844, s. 6, title Labour. 

End-angering Life of Children by Exposure. 

326. Any person who unlawfully abandons or exposes a child 
under the age of two years, whereby the life of such child is or is likely 
to be endangered, or his health is or is likely to be permanently injured, 
is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

To constitute abandonment the child must be loft to itself without some- 
proper person to guard its person and life, or, where some such person assumes- 
custody of the child, it must be by reason of some fraud or trick played on him 
or her. See Ii. v. Russell, [1916] 'N.Z.L.R. 343. 

As to what amounts to abandonment or exposure, see further B. v. Fallcing- 
ham (1870), L.R. 1 C.G.It. 222 (sending child by rail in hamper); R. v. White , 
infra (leaving child on doorstep). 

Abandoning seems to bo a continuous offence (B. v. White (1871), L.R. 1 
C.C.R. 311). 

See the English and Empire Digest, Vol. 15, p. 856. 

Setting Man-traps. 

327. Any person who sets or places any spring-gun, man-trap, or 
other engine calculated to destroy human life or to inflict grievous- 
bodily harm, or causes any such thing to be set or placed, in any place 
with the intent that it may kill or inflict grievous bodily harm upon a 
trespasser or other, person coming in contact with it, or sets or places 
any such thing in any such place and in any such manner that it is 
likely to cause any such result, is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for three years. 

Any person who knowingly permits any such spring-gun, man- 
trap, or other engine, which has been set or placed by another person in 
any such place and in any such manner that it is likely to cause any such 
result, to continue so set or placed in any place which is then in, or 
afterwards comes into, his possession or occupation, is deemed to have- 
set and placed the gun, trap, or engine, with the intent aforesaid. 

This section does not make it unlawful to set any gin or trap such 
as is usually set for the purpose of destroying vermin; or to set any 
spring-gun, man-trap, or engine, at night in a dwelling-house for the 
protection of the dwelling-house. 

“Grievous bodily barm” and “dwelling-house” are defined by s. 1, ante- 

See the English and Empire Digest, Vol. 15, p. 862. 

Negligent Acts causing Harm. 

328. Any person who unlawfully does any act, or omits to do any 
act which it is his duty to do, by which act or omission bodily harm is 
actually caused to any person, is guilty of a misdemeanour, and is liable 
to imprisonment with hard labour for two years. 

Certain duties are imposed by ss. 285-290, ante. 

Eor ‘ ‘ bodily harm ’ ’, see s. 1, ante. 
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Endangering Safety of Persons Travelling by Railway. 

329. Any person who by any unlawful act, or by any omission to 
do any act which it is his duty to do, causes the safety of any person 
travelling by any railway to be endangered, is guilty of a misdemeanour, 
and is liable to imprisonment with hard labour for two years. 

Duties to do certain acts are imposed by ss. 285-290, ante. 

Dor “railway”, see s. 1, ante. 

See also s. 319, ante. 


Sending' or Taking Unseaworthy Ships to Sea. 

330. Any person who— 

(1) Sends or attempts to send a ship to sea in such an un sea¬ 
worthy state that the life of any person is likely to be 
thereby endangered; or 

(2) Being a master of a British ship, knowingly takes or 
attempts to take the ship to sea in such an unseaworthy state 
that the life of any person is likely to be thereby endangered; 

Is guilty of a crime, and is liable to imprisonment with hard labour 
for fourteen years. 

It is a defence to a charge of any of the offences defined in this 
■section to prove that the going of the ship to sea in such unseaworthy 
•state was, under the circumstances, reasonable and justifiable. 

It is a defence to a charge of either of the offences firstly defined 
in this section to show that the accused person used all reasonable means 
to ensure the ship being sent to sea in a seaworthy state. 

“Ship” is defined by s. 1, ante. 


Endangering Steamships by Tampering with Machinery. 

331. Any person who, being a person having actual control over 
a steam vessel, or over any part of the machinery of a steam vessel, 
■does any act or makes any omission or is privy to any act or omission 
with respect to the machinery of the vessel, whereby, to his knowledge, 
the safety of any person on board the vessel is, or is likely to be, 
-endangered, is guilty of a misdemeanour, and is liable to imprisonment 
with hard labour for three years. 


The like by Engineers. 

332. Any person who is engineer, or one of the engineers, in charge 
•of the machinery of a steam vessel at any time when any act is done 
or omitted to be done by any other person with respect to the machinery 
of the vessel, whereby the safety of any person on board the vessel is, 
or is likely to be, endangered, is guilty of an offence, and is liable on 
summary conviction to a fine of one hundred pounds. 

It is a defence to a charge of the offence defined in this section 
to prove that the act or omission was done or made without the know¬ 
ledge of the accused person, and without any neglect or default on his 
part. 
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The Criminal Code. ss. 333-335. 

Evading Laws as to Eqwi'pment of Ships and Shipping Dangerous 

Goods. 

333. Any person who— 

(1) Being a person having actual control over a vessel on board 
of which any article has been placed with his knowledge or 
consent in order to the obtaining of permission or authority 
to leave a port, removes or allows the removal of such article 
from the vessel after such permission or authority has been 
obtained; or 

(2) Knowingly sends by any vessel, or carries in any vessel, 
any explosive substance, or any acid or other thing of a 
dangerous or destructive nature, under a false description 
of the substance or thing, or with a false description of the 
sender thereof; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for thi'ee years. 

“Explosive substance” is defined by s. 1, ante. 


Landing Explosives. 

334. Any person who— 

(1) Being charged by law with any duty respecting the landing 
or delivery of any explosive substance or of any acid or 
other thing of a dangerous or destructive nature, from any 
vessel, fails to perform that duty; or 

(2) Being concerned in the landing of any such substance or 
thing from any vessel, violates the provisions of the laws 
relating to such landing; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

This section does not apply to gunpowder the property of Her 
Majesty while it is under the control of an officer of Her Majesty’s army 
or navy, or ordnance, or of the Defence Force of Queensland. 

“Explosive substance” is defined by s. 1, ante. 

For the law relating to explosives, see The Explosives Act of 1906 (title 
Explosives) and The Explosives Regulations of 1908 (as amended), made under 
that Act. 


CHAPTER XXX. 

Assaults. 

Common Assault. 

335. Any person who unlawfully assaults another is guilty of a 
misdemeanour, and is liable, if no greater punishment is provided, to 
imprisonment with hard labour for one year. 

Assaults are defined and made unlawful by ss. 245, 246, ante. 

Assaults are also punishablo on summary conviction under s. 343, ’post. 

An assault with intent to steal is punishable under s. 413, post. 


26 
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ss. 336-340. Criminal Law. [Vol. II. 

Assault with Intent to Commit Unnatural Offence. 

336. Any person who assaults another with intent to have carnal 
knowledge of him or her against the order of nature is guilty of a crime, 
and is liable to imprisonment with hard labour for fourteen years. 

An assault is defined by s. 245, ante. 

For what amounts to carnal knowledge, see s. 6, ante. 

Unnatural offences are punishable under s. 208, ante. 

Indecent Assault on Males. 

337. Any person who unlawfully and indecently assaults any male 
person is guilty of a misdemeanour, and is liable to imprisonment with 
hard labour for three years. 

An assault is defined by s. 245, ante. 

For offences against morality, see ss. 208 cl scq., ante.. 

Ree notes to s. 350, post. 

Assaults on Persons protecting Wrecks. 

338. Any person who unlawfully assaults and uses actual violence 
to a justice or any other person while acting in the execution of his duty 
in or concerning the preservation of a vessel in distress, or of any vessel 
or goods wrecked, stranded, or cast on shore, or lying under water, is 
guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

An assault is defined by s. 245, ante, 

“Vessel” is defined by s. 1, ante. 

Cf. s- 318, ante . 


Assaults occasioning Bodily Harm. 

339. Any person who unlawfully assaults another and thereby 
does him bodily harm is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

For “ assault”, see s. 245, ante. 

As to bodily harm, see s. 1, ante. 

Serious Assaults. 

340. Any person who— 

(1) Assaults another with intent to commit a crime, or with 
intent to resist or prevent the lawful arrest or detention of 
himself or of any other person; or 

(2) Assaults, resists, or wilfully obstructs, a police officer while 
acting in the execution of his duty, or any person acting in 
aid of a police officer while so acting; or 

(3) Unlawfully assaults, resists, or obstructs, any person engaged 
in the lawful execution of any process against any property, 
or in making a lawful distress, while so engaged; or 

(4) Assaults, resists, or obstructs, any person engaged in such 
lawful execution of process, or in making a lawful distress, 
with intent to rescue any property lawfully taken under such 
process or distress; or 

(5) Assaults any person on account of any act done by him in 
the execution of any duty imposed on him by law; or 
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(6) Assaults any person in pursuance of any unlawful conspiracy 
respecting any manufacture, trade, business, or occupation, 
or respecting any person or persons concerned or employed 
in any manufacture, trade, business, or occupation, or the 
wages of any such person or persons; 
is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

For what constitutes an assault, see s. 245, ante. 

For the distinction between crimes and misdemeanours, see s. 3, ante. 

A charge of “resisting lawful arrest" is bad in law ( McKee-ring v. Mcllroy, 
[1915] St. It Qd. 85; [1915] Q.W.N. 15; 9 Q.J.P.B. 102). 

Failure by a person arresting to give notice to the person to be arrested 
of the process or warrant or cause of arrest (s. 255, ante) does not affect the 
liability under this section of the person assaulting with intent to resist. See 
McKeering v. Mcllroy, supra , and 11. v. Tiriwa (1894), 13 N.Z.L.R. 40. 

As to whether it is necessary, to constitute an offence, that the accused 
should have known that the person attempting to apprehend him, or to execute 
process, as the case may be, had a right to do so, see B. v. McCabe, [1904] 
8. A.L/R-. 115. 

Tt is a good defence to a charge of resisting lawful apprehension or detainer 
that the warrant for arrest has neither been put in evidence nor proved to have 
been in the hands of the police at the time of the arrest (JR. v. Tiriwa , supra). 

Conviction on a charge of resisting arrest is a defence to a charge of 
assaulting a police officer while in execution of his duty, in respect of the same 
event (JR. v. Donnelly (1920), 14 Q.J.P.B. 62). 

“Police officer" is defined by s. 1, ante . 

As to what amounts to obstruction, see Bast able v. Little , [1907] 1 K.B. 
59; Betts v. Stevens, [1910 j 1 K.B. 1 (giving warning); Panic hurst v. Jarvis 
(1910), 22 Cox C.C. 228; Be spar cl v. Wilcox (1910), 22 Cox C.O. 258 (refusal 
to disperse). 

A police officer may be assaulted in the execution of his duty where it is his 
duty to arrest on request and he has been requested to make an arrest (B. v. 
Huxley (1882), 8 V.L.B. (L.) 15). A police officer is not acting in the execu¬ 
tion of his duty where he seizes property under the mistaken belief that he has 
a right to do so (R. v. Timmins , [1913] Q.W.N. 44; 7 Q.J.P.B. 61). See also 
It. v. McDowall, [1910] Q.W.N. 43; 4 Q.J.P.B. 141. 

It is no defence to a charge of assaulting a police officer in the execution 
of his duty that the accused has been convicted in respect of the same act of 
being found creating a disturbance in a public place under s. 81 of The Liquor 
Act of 1912, title Liquor (JR. v. Sammon, [1920] Q.W.N. 25; 14 Q.J.P.B. 157). 

As to para. (2), see also Hammond v. Hansen (1931), 25 Q.J.P.B. loo; 
and cf. s. 199, ante. 

With para. (3), cf. s. 14S, ante. 

For conspiracies, see as. 541*543, post . 

Obstruction of and resistance to persons executing Commonwealth law is 
punishable under the Crimes Act 1914-1932, s. 76 (Commonwealth). 

CHAPTEB XXXI. 

Assaults Punishable on Summary Conviction. 

Jurisdiction of Justices. 

341. Any person who unlawfully assaults another may, subject to 
the provisions of this Chapter, be summarily convicted before two 
justices. 

An. assault is defined by s. 245, ante. 

Assaults are punishable on indictment under s. 335, ante. 

As to procedure, see ss. 556, 574, post. As to whether a child under the age 
of twelve years may be convicted under this section without observance of the 
procedure prescribed by s. 678, post, see In re Feldt (1910), 13 W.A.L.B. 28. 

A magistrate does not act judicially where prior to the trial and in the 
absence of the accused he inspects the wounds of the person alleged to have 
been assaulted (Byrne v. Hebden, [1913] St. B. Qd. 233; [1913] Q.W.N. 51; 
7 Q.J.P.B. 112). 

For the effect of a conviction, see s. 659, post. 
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Some Assaults not to be so dealt with. 

342. If the justices find that the assault complained of was accom¬ 
panied by an attempt to commit a crime, or if for any reason the justices 
are of opinion that the charge is a fit subject for prosecution by indict¬ 
ment, they are required to abstain from dealing with the ease summarily. 

Attempts are defined by s. 4, ante. 

Common Assaults. 

343. Any person who unlawfully assaults another is liable on 
summary conviction to a fine of five pounds, inclusive of costs, and in 
default of payment to imprisonment with hard labour for two months 
unless the fine and costs are sooner paid, or to imprisonment with hard 
labour for two months in the first instance. 

If the justices are of opinion that the assault was so trifling as not 
to deserve any punishment, they may convict the defendant, and dis¬ 
charge him without inflicting any punishment. 

Tliis section does not authorise justices to deal summarily with a 
charge of assault on which a question arises as to the title to land, or an 
estate in land, or to any interest in or accruing from land, or as to any 
insolvency, or as to the execution of the process of any court of justice. 

Assaults are defined and made unlawful by ss. 245, 246, ante. 

As to attempts, see s. 535, post. 

Until respect to what is a question as to the title to land, see Tlalsbury’s 

Laws of England (2nd ed.), Vol. 8, p. 166. 

Aggravated Assaults. 

344. If the person assaulted is a male child whose age does not in 
the opinion of the justices exceed fourteen years, or is a female, and the 
justices are of opinion that the assault is of such an aggravated nature 
that the offender cannot be sufficiently punished under the provisions of 
the last preceding section, the offender is liable on summary conviction 
to a fine of twenty pounds, inclusive of costs, and in default of payment 
to imprisonment for six months unless the fine and costs are sooner paid, 
or to imprisonment with hard labour for six months in the first instance. 

The justices may also, if they think fit, require the offender to enter 
into a recognizance to keep the peace and be of good behaviour for any 
term not exceeding six months from the expiration of the sentence. 

•Cf. the definition of *‘circumstance of aggravation” in s. 1, ante. 

Effect of Summary Conviction or Dismissal. 

345. When a complaint of an assault has been heard upon the 
merits before justices, on eomplaint by or on behalf of the party 
aggrieved, under either of the two last preceding sections, and they 
dismiss the complaint, they are required forthwith to make out a certifi¬ 
cate of the fact of such dismissal and to give it to the accused person. 

Any person who has obtained such a certificate of dismissal, or who 
has been convicted, and has paid the fine and costs or has endured the 
punishment adjudged, if any, is released from all further proceedings, 
civil or criminal, for the same cause. 

Cf. s. 700, post. 

See also The Justices Act of 1886, s. 149, title Justices. 
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Assaults in Interference, with Freedom of Trade or Work. 

346. Any person who assaults another with intent to hinder or 
prevent him from working at or exercising his lawful trade, business, or 
occupation, or from buying, selling, or otherwise dealing, with any 
property intended for sale, is guilty of an offence, and is liable on 
summary conviction to imprisonment with hard labour for three months. 

Assaults are defined by s. 245, ante. 


CHAPTER XXXII. 

Assaults on Females: Abduction. 

Definition of Rape. 

347. Any person who has carnal knowledge of a woman, [or girl,] 
not his wife, without her consent, or with her consent, if the consent is 
obtained by force, or by means of threats or intimidation of any kind, 
or by fear of bodily harm, or by means of false and fraudulent represen¬ 
tations as to the nature of the act, or, in the case of a married woman, 
by personating her husband, is guilty of a crime, which is called rape. 

The words in square brackets wort 1 in sort-oil by Tlie Criminal Code Correction 
of Errors Act of 1900, w. .1, post. 

For what constitutes carnal knowledge, see s. 0, ante. 

“Bodily hann ,? is defined by s. 1, ante. 

An aboriginal or half-caste convicted under this section may be ordered to 
be kept in an institution. See The Aboriginals Protection and Restriction of 
the Sale of Opium Acts Amendment Act of 1934, s. 21, title Aboriginals, 

Evidence of earlier acts of rape committed by the prisoner on the same 
female may be given where such evidence is relevant to show that the female, 
upon the occasion charged, consented only under the influence of threats made 
upon the occasions of the earlier acts ( B . v. Horne (1903), 6 W.A.L.R. 9). 
Where want of consent is based on alleged incapacity to consent, it is probably ^ 
necessary for the prosecution to give some evidence that the accused knew there ' 
was a possibility of want of capacity, in order to show 'mens rea (B. v. Lambert, 
[1919] Y.L.R. 205, at p. 213). 

A woman might formerly have been guilty of rape as a principal in the 
second degree (B. v. Bam (1893), 17 Cox C.C. 609). As to whether a husband 
can be guilty of aiding a rape committed on his wife, see B. v. Audley (1631), 

3 St. Tr. 402. 

Acts of rape separated by an interval of two days cannot be regarded as one 
continuous offence (B. v. Horne (1903), 6 W.A.L.R. 9). 

For the common law, see Halsbury’s Laws of England (2nd ed.), Yol. 9, 
pp. 475 et seqr, English and Empire Digest, Yol. 15, pp. 842-846. 

For other offences against morality, see ss. 208 et seq., ante. 


Punishment of Rape. 

348. Any person who commits the crime of rape is liable to 
imprisonment with hard labour for life. 

For alternative verdicts on a charge of rape, see s. 578, post. 

Attempt to Commit Rape. 

349. Any person who attempts to commit the crime of rape is 
guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years. 

The offender cannot be arrested without warrant. 

Attempts are defined by s. 4, ante . 

As to arrest, see also s. 5, ante. 

As to the proper punishment, see B. v. Beckett, [1917] St. R. Qd. 48; [1917] 

Q.W.N. 9; 11 Q.J.P.R. 21. 
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Indecent Assaults on Females. 

350. Any person who unlawfully and indecently assaults a woman 
or girl is guilty of a misdemeanour, and is liable to imprisonment with 
hard labour for two years. 

Assaults are defined by s. 245, ante. 

The mere use of indecent expressions and a request to have sexual inter¬ 
course do not amount to an offence under this section (if. v. Turner (1900), 
18 N.Z.L.E. 874). 

Lewdness is not essential as a motive. See if. v. Pearson (1908), 11 

N.Z.L.E. 139. 

There must be evidence that the woman or girl did not consent to the act 
alleged (if. v. Hashings (1873), 4 S.C.R-. 24, per Lutwvchc ,T.). But such 
evidence is not necessary where the mental condition of the woman or girl was 
such as to make her incapable of giving a willed consent (ibid.). 

A boy under the age of fourteen, and, therefore, incapable in law of 
committing rape, may be convicted of an offence under this section even where 
the aet amounted to rape (Hex v. A. (1907), 9 N.Z.G.L.E. 587). 

See also Halsbuvy’s Laws of England (2nd cd.), Vol. 9, p. 48(5; English 
and Empire Digest, Vol. 15, p. 853. 

A verdict, of indecent assault may be found on a charge of rape or unlaw¬ 
fully having carnal knowledge of a girl under twelve (n. 57H, post). 


Abduction. 

351. Any person who— 

(1) With intent to marry or carnally know a woman, or to cause 
her to he married or carnally known by any other person, 
takes her away, or detains her, against her will; or 

(2) Prom motives of gain, and with any such intent as aforesaid, 
takes or entices away, or detains, a woman who is under the 
age of twenty-one years, and who has any interest, whether 
legal or equitable, present or future, absolute, conditional, or 
contingent, in any property, or who is a presumptive heiress 
or co-heiress, or the presumptive nest of kin, or one of the 
presumptive next of kin, to any person who has such an 
interest, out of the custody or protection of her father or 
mother, or other person having the lawful care or charge of 
her, and against the will of such father or mother or other 
person; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

. A person convicted of any of the offences defined in this section, 
which was committed with respect to a woman who has any such interest 
in property, or who is a presumptive heiress or co-heiress, or the 
presumptive next of kin, or one of the presumptive next of kin, to any 
person who has such an interest as aforesaid, is incapable of taking any 
estate or interest, legal or equitable, in any property of such woman, or 
in which she has any interest, or which comes to her as such heiress, 
co-heiress, or next of kin as aforesaid; and, if he has married the woman, 
such property is, upon his conviction, to be settled in such manner as 
the Supreme Court may, upon an information at the suit of a Crown 
Law Officer, appoint. 

“Property” and “Crown Law Officer” are defined by s. 1, ante. 

Eor power to issue a warrant to search for a woman or girl alleged to bo 
detained for immoral purposes, see s. 684, post. 

See the English and Empire Digest, Vol. 15, p. 857. 
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ss. 352-355. 


Abduction of Girls under [seventeen']. 

352. Any person who unlawfully takes an unmarried girl under 
the age of [seventeen] years out of the custody or protection of her 
father or mother, or other person having the lawful care or charge of 
her, and against, the will of such father or mother or other person, is 
guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

It is immaterial that the offender believed the girl to he of or above 
the age of [seventeen] years. 

It is immaterial that the girl was taken with her own consent or at 
her own suggestion. 

T1k» word * ‘ seventeen ” was substituted for sixteen’’ in the cross-heading 
and in the body of the section by The Criminal Code Amendment Act of 1913 
(No. 2), s. 2 (iv), post. 

To constitute a taking out of possession, the accused must in some way 
have conduced to the girl’s leaving her father or mother (R. v. Maekney (1903), 
29 V.L.R. 22; 7i\ v. Jrvlcins (1895), 21 Y.L.R. 11.3). 

A girl may be presumed to have been taken against her parent’s will where 
such parent, If asked, would have refused his or hoi* consent (R. v. Wrst (1874), 
5 A.J7R. 19, following It. v. Handley (1859), 1 F. & F. 648). 

An interval may elapse between the persuasion by the accused, awl the leaving 
of her home by the girl (7i\ v. Olificr (1866), 10 Cox C.C. 402); and it is not 
necessary that the accused should take any part in the actual departure of the 
girl (11. v. Robb (1864), 5. F. Sc F. 59). 

The taking may be a. temporary taking only (//. v. JUiillie (1859), 8 Cox 
C.C. 238 (for purpose of marriage ceremony) ; R, v. Timmins (I860), Bell C.C. 
276 (for purpose of cohabitation)). Taking differs from keeping (R. v. 
Alexander (1912), 7 Or. App. R. 110). 

As to the custody of the parent, or guardian, this continues during a 
period of temporary absence from home (R. v. Raycoclc (1871), 12 Cox C.C. 28); 
but does not cover the case of a girl who is in the service of and living in the 
house of an employer (R. v. Miller (1876), 13 Cox C.C. 179). 

The offence of child-stealing is punishable under s. 363, post. 

Rule of Evidence . 

353. Upon a charge of any of the offences defined in this Chapter, 
the wife of the accused person is a competent but not a compellable 
witness. 

Of. The Criminal Law Amendment Act, 1892, s. 3, post, 

CHAPTER XXXIII. 

Offences Against Liberty. 

Kidnapping. 

354. Any person who forcibly takes or detains another with intent 
to compel that other person to work for him against his will is guilty of 
n crime, and is liable to imprisonment with hard labour for seven years. 

See R. v. Coath (1871), 2 S.C.R. 178. 

Deprivation of Liberty. 

355. Any person who unlawfully confines or detains another in 
any place against his will, or otherwise unlawfully deprives another of 
his personal liberty, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

For the former crime of false imprisonment at common law, see Hnlsbury’s 
Laws of England (2nd ed.), Vol. 9, p. 470. 
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False Certificates by Officers Charged with Duties Relating to Liberty. 

356. Any person "who— 

(1) Being required by law to give any certificate touching any 
matter by virtue whereof the liberty of any person, may be 
affected, gives a certificate which, in any material particular, 
is to his knowledge false; or 

(2) Not being a person authorised by law to give such a certifi¬ 
cate as aforesaid, gives such a certificate, and represents 
himself to be a person authorised to give the same; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 

labour for three years. 


Concealment of Matters affecting Liberty. 

357. Any person who— 

(1) Being required by law to keep any record touching any 
matter relating to any person in’ confinement, refuses or 
neglects to keep such record, or makes in such record an 
entry which, in any material particular, is to his knowledge 
false; or 

(2) Being required by law to give any information to any person 
touching any person in confinement, or to show to any person 
any person in confinement, or any place in which a person 
is confined— 

(a) Refuses or neglects to give such information, or to show 
such person or place, to any person to whom he is so 
required to give the information or show the person or 
place; or 

(b) Gives to any person to whom he is so required to give it, 
information touching any such matter which, in any 
material particular, is to his knowledge false; 

is guilty of a misdemeanour, and is liable to imprisonment for three 
years. 


Unlawful Custody of Insane Person. 

358. Any person who detains or assumes the custody of an insane 
person contrary to the provisions of the laws relating to insane persons 
is guilty of a misdemeanour, and is liable to imprisonment for two years. 

See The Insanity Act of 1884, ss. 22, 18, 41, title Insanity. 


Threats. 

359. -Any person who threatens to do any injury, or cause any 
detriment, of any kind to another with intent to prevent or hinder that 
other person from doing any act which he is lawfully entitled to do, or 
with intent to compel him to do any act which he is lawfully entitled 
to abstain from doing, is guilty of a misdemeanour, and is liable to 
imprisonment for one year or to a fine of one hundred pounds. 

Cf. ss. 414-417, post. 
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CHAPTER XXXIV. 

Offences Relating to Marriage and Parental Rights and Duties. 

Bigamy. 

360. Any person who— 

(1) Being married, goes through the form of marriage with any 
other person during the life of his or lier wife or husband; or 

(2) Goes through the form of marriage with any person whom he 
or she knows to be married; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

It is a defence to a charge of either of the offences defined in this 
section to prove that at the time of committing the alleged offence the 
wife or husband of the person already married had been continually 
absent from him or her for the space of seven years then last past, unless 
it is shown that the accused person knew that such wife or husband was 
living within that lime. 

For the laws relating io marriage,- see the title Marriage and DrvoRCE. 

Ah to cases where the second marriage takes place beyond the territory of 
Queensland, see s. 12, ante; R. v. Barton (1879), 1 Q.L.J. Supp. 16; Macleod v. 
A.-G., 11892J A.0. 45m 

Irregularity in the form of marriage which constitutes the offence will not 
amount to a defence (R. v. Pennon (1832), 5 C. & P. 412; R. v. Rea (1872), 
L.R. 1 C.O.R. 365 (marriage in false name)). But the ceremony must be such 
as is known to and recognised by the law and capable of producing a valid 
marriage (Burt v\ Burt (I860), 29 L.J.P.M. & A. 133). 

With respect to whether absence includes absence on account of desertion 
by the accused, see R. v. Faidkes (1903), 19 T.L.K. 250; R. v. Spark (1885), 
11 V.L.R. 405. 

As to whether it is a good defence that accused, at the time of the alleged 
offence, believed in good faith and on reasonable grounds that the subsisting 
marriage had been dissolved, see 2?. v. Wheat , [1921] 2 K.B. 119; R. v. Carswell, 
[1926] N.Z.L.R. 321. 

Statements made to the accused prior to the alleged offence, to the effect 
that his existing marriage was void, are admissible on the question of criminal 
intent (R. v. McMahon (1891), 17 V.L.R. 335). 

Mere means of knowledge is insufficient ( R . v. Faulkes (1903), 
19 T.L.R. 250). 

See also Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 389; English 
and Empire Digest, Yol. 15, p. 735. 


Unlawful Celebration of Marriage . 

361. Any person who— 

(1) Celebrates, or attempts or professes to celebrate, the marriage 
of any person wbo, to his knowledge, is under the age of 
twenty-one years, and is not a widower or widow, without 
the written consent of some person authorised by law to give 
such consent, or with a written consent which, to his know¬ 
ledge, is not given by a person authorised by law to give it; or 

(2) Celebrates, or attempts or professes to celebrate, any marriage 
contrary to the provisions of the laws relating to the 
solemnization of marriage; or 
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(3) Celebrates, or attempts or professes to celebrate, any marriage 
in any ease in which any provision of those laws has not been 
complied with, knowing that it has not been complied with; or 

(4) Induces, or attempts to induce, any person to celebrate the 
marriage of any person who is to the knowledge of the 
offender under the age of twenty-one years, and is not a 
widower or widow, without such consent as aforesaid, or with 
a consent which, to his knowledge, is not given by a person 
authorised by law to give it, or to celebrate any marriage 
contrary to or without compliance with the laws relating to 
the solemnization of marriage; or 

(5) Marries a person who is, to his or her knowledge, under the 
age of twenty-one years, and is not a widow or widower, 
without such consent as aforesaid, or with a consent which, 
to his or her knowledge, is not given by a person authorised 
by law to give it; 

is guilty of a misdemeanour, and is liable to imprisonment for three 
years. 

An attempt is defined by s. 4, ante. 

For the laws relating to solemnization of marriage, see the title Marriage 
and Divorce. For the consents required to marriages of infants, see The 
Guardianship and Custody of Infants and Marriage of Minora Amendment Act 
of 1928, s. 9, title Marriage and Divorce. 

As to the proper sentence for an offence under this section, sec B. v. Groves, 
[1935] Q.W.N. 1 ; 29 Q.J.P.R. 15. 


Unqualifted Persons procuring Registration as Persons Qualified to 

Celebrate Marriages. 

362. Any person who, not being a person entitled to be registered 
under the laws relating to the solemnization of marriage as a person 
authorized to celebrate marriages, and knowing that he is not such a 
person, procures his name to be registered as a person so entitled, is 
guilty of a misdemeanour, and is liable to imprisonment for two years, 
and to a fine of two hundred pounds. 

For persons entitled to eelebrate marriages, see The Marriage Act of 1864, 
ss. 2, 9 ; The Justices Marrying Act of 1872, title Marriage and Divorce. 


Child-stealing. 

363. Any person who, with intent to deprive any parent, guardian, 
or other person who has the lawful care or charge, of a child under the 
age of fourteen years, of the possession of such child, or with intent to 
steal any article upon or about the person of any such child— 

(1) Forcibly or fraudulently takes or entices away, or detains, 
the child; or 

(2) Receives or harbours the child, knowing it to have been so 
taken or enticed away or detained; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 
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It is a defence to a charge of any of the offences defined in this 
section to prove that the accused person claimed a right to the possession 
of the child, or, in the case of an illegitimate child, is its mother or 
claimed to be its father. 

Aa to a claim of right, cf. s. 22, ante . 

Force or fraud may be practised either on the child or on the parent or 
guardian (E. v. Beilis (1893), 62 L.J.M.C. 155). 

There need not be an intention permanently to deprive the parent of the 
possession of the child (B. v. Powell (1914), 24 Cox C.O. 229). 

Where a habeas corpus application directed to the mother to produce the 
child had been refused, a subsequent taking of the child by its father was held to 
be unlawful ( E . v. Milcklesen (1912), 31 N.Z1.R. 1261). 

Desertion of Children. 

364. Any person who, being the parent of a child under the age 
of fourteen years, and being able to maintain such child, wilfully and 
without lawful or reasonable cause deserts the child and leaves it without 
means of support, is guilty of a misdemeanour, and is liable to imprison¬ 
ment for one year. 

<!f. h. 28G, ante; The Children’s Protection Act, 18!)(i, ss. 1, 9, title 
Oirii.wiKN; Tin? Deserted Wives and Children Acts of 1840 and 1858, title 
Makkjaok and Divorce. 

As to whether “child” here includes an illegitimate child, sec H. v. Justices 
of South Brisbane, Ex parte Thornton, [1903] St. It. Qd. 152, at p. 154. 


CHAPTER XXXV. 


Defamation. 

Definition of “Periodical.” 

• 365. In this Chapter the term “periodical” includes any news¬ 
paper, review, magazine, or other writing or print, published periodically. 

For the meaning of “writing”, see the Acts Shortening Act of 1867, s. 11, 
title Acts. 

Cf. The Defamation Law of Queensland (1889), s. 3, title Defamation. 

Definition of Defamatory Matter. 

366. Any imputation concerning any person, or any member of 
lus family, whether living or dead, by which the reputation of that 
person is likely to be injured, or by which he is likely to be injured in 
his profession or trade, or by which other persons are likely to be 
induced to shun or avoid or ridicule or despise him, is called defamatory, 
and the matter of the imputation is called defamatory matter. 

An imputation may be expressed either directly or by insinuation or 
irony. 

Words are not defamatory unless a reader of average intelligence could 
reasonably place upon them an interpretation which is defamatory (Slatyer v. 
T)aihj Telegraph Newspaper Co. Ltd . (1908), 6 C.L.E. 1). 

The words ^profession or trade’’ mean any legitimate calling or occupation 
in which a person may find himself including that of a ‘‘professional politician M 
(Queensland Newspapers Pty. Ltd. v. Baker , [1937] St. B. Qd. 153; 31 Q.J.P.K. 
71). With respect to defamation of a person in respect of a profession or trade 
which he carries on illegally, see Smith's Newspapers Ltd. v. Becker (1932), 47 
C.L.K. 279; Wilkinson v. Sporting Life Publications Ltd. (1933), 49 C.L.E. 365. 
The test of injury in a profession or trade is the injury in the minds of just 
and reasonable persons; but the judge is entitled to draw the attention of the 
jurv to the likelihood of injury in the minds of particular classes of persons 
without an express direction to this test (Queensland Newspapers Pty. Ltd. v. 
Baker, supra). 
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See also, as to injury in a profession or trade, R. v. Badger (1903), 23 
N.Z.L.R. 89. 

1 c Imputation ’ ’ includes the assertion or attribution of any act or condition 
whether prima facie disparaging or not ( Eall-Gibbs Mercantile Agency Lid. v. 
Dun (1910), 12 C.L.R. 84). An untrue statement that plaintiff has ceased to 
carry on business, whereby he is likely to be injured in his business, is defamatory 
without proof of special damage (Ibid.). See also Barnes <$' Co. Ltd. v. Sharpe 
(1910), 11 C.L.R. 462. 

The person defamed must be certain. Where, therefore, words are published 
of one of two persons without indication as to which, neither is defamed 
(McCullagh v. Smith (1890), 3 Q.L.J. 198). As to defamation of a class of 
persons, see David Syme Co. v. Canavan (1918), 25 C.L.R. 234; Godhard v. 
James Inglis cjr Co. Ltd. (1904), 2 C.L.R. 78. 

As to what is language capable of a defamatory meaning, see also Telegraph 
Newspaper Co. Ltd. v. Bedford (1934), 50 C.L.R. 632; [1934] St. R. Qd. 117; 
Ryan v. Ross (1916), 22 C.L.R. 1; [1916] St. E. Qd. 56; [1916] Q.W.N. 13; 
Queensland Newspapers Fty. Ltd. v. Balcer y [1937] St. B. Qd. 153; 31 Q.J.P.R. 
71; Friend v. Dyer , [1934] Q.W.N. 6; 27 Q.J.P.R. 87; Berlins v. The Evangelical 
Standard (1881), 1 Q.L.J. 43. 

See also notes to s. 380, post. 

Questions of Fact and Law. 

367. The question whether any matter is or is not defamatory is 
a question of fact. 

The question whether any matter alleged to be defamatory is or is 
not capable of bearing a defamatory meaning is a question of law. 

As to wliat is capable of bearing a defamatory meaning, see cases noted to 
s. 366, ante. 

As to the respective functions of judge and jury, see also Ross v. Ryan 
(1916), 22 C.L.R. 1; [1916] St. R. Qd. 56; [1916] Q.W.N. 13. 

Definition of Defamation. 

368. Any person who, by spoken words or audible sounds, or by 
words intended to be read either by sight or touch, or by signs, signals, 
gestures, or visible representations, publishes any defamatory imputation 
concerning any person is said to defame that person. 

Dictation to a typist of a letter addressed to the party alleged to have been 
defamed thereby is publication by spoken words and not by words intended to be 
read ( McGavin v. Brown, [1929] Q.W.N. 24; 23 Q.J.P.R. 76, noted to s. 3S2, 
post). 

Publication. t 

369. Publication is, in the case of spoken words or audible sounds, 
the speaking of such words or making of such sounds in the presence and 
hearing of any other person than the person defamed, and, in the case 
of signs, signals, or gestures, the making of such signs, signals, or 
gestures, so as to be seen or felt by, or otherwise come to the knowledge 
of, any person other than the person defamed, and, in the case of other 
defamatory matter, the exhibiting of it in public, or causing it to be read 
or seen, or showing or delivering it, or causing it to be shown or 
delivered, with a view to its being read or seen by any other person than 
the person defamed. 

It is no longer an offence to publish written defamatory matter merely to 
the person defamed under circumstances tending to provoke a breach of the 
peace (Cadwaller v. Webster (1909), 11 W.A.L.R. 234). 

There is no publication by reason of the person defamed showing 
defamatory writing to a third person in pursuance of an invitation to do so by 
the accused (Ibid.). Cf. s. 377 (6), post. 

This section abrogates the common law rule that communication of 
defamatory matter by a husband to his wife is not a publication of it ( Tanner 
v. Miles, [1912] Q.W.N. 7; 6 Q.J.P.R, 61). 
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As to publication by supporting the reading of defamatory matter at a 
meeting held in public, see Wishart v. Boyle, [1926] St. B. Qd. 269: [1926J 

Q,W\N. 36. ' ** ' “ ' “ 

As to publication by a company carrying on a business purchased by 
adoption subsequent to publication of an agreement made prior to publication, 
see Bedford v. Western Sun Newspaper Co. Ltd., [1929] Q.W.N, 17. 

With respect to when a person who lias published defamatory matter is 

responsible in law for its republication by the person to whom he published it, 

see Wishart v. Doyle, supra. 

Unless uneontradicted evidence of publication discloses upon its face some 
ground upon which it may reasonably be distrusted, it must lie accepted as true 
(Sheahan v. Woulfe, [1927] St. E. Qd. 128; [1927] Q.W.N. 12; 21 Q.J.P.K, 25). 

See also Friend v. Dyer , [19341 Q.W.N, 6; 27 Q.J.P.B. 87 (authority to 
publish); O'Connor v. Shell an , [1903] Q.W.N. 43 (publication of telegram). 


Publication of Defamatory Matter prima facie Unlaivful. 

370. It is unlawful to publish defamatory matter unless such 
publication is protected, or justified, or excused by law. 

Unlawful publication of defamatory matter is punishable under s. 380, post, 
and is an actionable wrong under The Defamation Law of Queensland (18S9), 
s. 9, title Defamation. 

Absolute Protection: Privilege of Parliament. 

371. (1.) A member of either House of Parliament docs not incur 
any liability as for defamation by 'the publication of any defamatory 
mat'ter in the course of a speech made by him in Parliament. 

(2.) A person who presents a petition to either House of Parlia¬ 
ment does not incur any liability as for defamation by the publication 
to that House of Parliament of any defamatory matter contained in the 
petition. 

(3.) A person does not incur any liability as for defamation by 
publishing, by order or under the authority of either House of Parlia¬ 
ment, a paper containing defamatory matter. 

* 

The references to “either House of Parliament” must now be read as to 
the Legislative Assembly alone. See The Constitution Act Amendment Act of 
1922, s. 2 (5), title Constitution. 

Prosecutions and actions for publication of papers by the order or under 
the authority of the Legislative Assembly may be stayed. See s. 699, post ; The 
Defamation Law of Queensland (1889), s. 40, title Defamation. 

See Halsbury's Laws of England (2nd ed.), Yol. 20, p. 466. 

Absolute Protection: Privileges of Judges, Witnesses, and Others in 

Courts of Justice. 

372. A person does not incur any liability as for defamation by 
publishing, in the course of a proceeding held before or under the 
authority of any court of justice, or in the course of an inquiry made 
under the authority of a Statute, or under the authority of Her Majesty, 
or of the Governor in Council, or of either House of Parliament, any 
defamatory matter. 

The reference to “either House of Parliament” applies, since the abolition 
of the Legislative Council, to the Legislative Assembly alone. See The 
Constitution Act Amendment Act of 1922, s. 2, title Constitution. 

An “inquiry made under the authority of any statute” is limited to 
inquiries analogous to those in courts of justice, that is to inquiries of a quasi¬ 
judicial nature, and does not extend to an inquiry of a merely private or 
administrative nature (Wishart v. Doyle, [1926] St. K. Qd. 269; [1926] Q.W.N. 
36; O’Neill v. Barry, [1911] Q.W.N. 32). 

See further Halsbury’s Laws of England (2nd ed.), Vol. 20, p. 461. 
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Absolute Protection: Reports of Official Inquiries. 

373. A person appointed under the authority o£ a Statute, or by 
or under the authority of Her Majesty, or of the Governor in Council, 
to hold any inquiry, does not incur any liability as for defamation by 
publishing any defamatory matter in an official report made by him of 
the result of such inquiry. 

“The authority of a statute” does not apply to reports of inquiries of a 
private or administrative nature, but extends only to inquiries of a quasi¬ 
judicial nature (Wishart v. Boyle, [1926] St. R. Qd. 269; [1926] Q.W.N. 36). 


Protection: Reports of Matters of Public Interest. 

374. It is lawful— 

(1) To publish in good faith for the information of the public a 
fair report of the proceedings of either House of Parliament, 
or of any Committee of either House, or of any joint 
Committee of both Houses; 

(2) To publish in good faith for the information of the public a 
copy of, or an extract from or abstract of, any paper pub¬ 
lished by order or under the authority of either House of 
Parliament; 

(3) To publish in good faith-for the information of the public a 
fair report of the public proceedings of any court of justice, 
whether such proceedings are preliminary or interlocutory 
or final, or of the result of any such proceedings, unless, in 
the case of proceedings which are not final, the publication 
has been prohibited by the court, or unless the matter 
published is blasphemous or obscene; 

(4) To publish in good faith for the information of the public a 
fair report of the proceedings of any inquiry held under the 
authority of a Statute, or by or under the authority of Her 
Majesty, or of the Governor in Council, or an extract from or 
abstract of any such proceedings, or a copy of, or an extract 
from or abstract of, an official report made by the person by 
whom the inquiry was held; 

(5) To publish in good faith for the information of the public at 
the request of any Government Department, officer of State, 
or police officer, any notice or report issued by such depart¬ 
ment or officer for the information of the public; 

(6) To publish in good faith for the information of the public a 
fair report of the proceedings of any local authority, board, 
or body of trustees or other persons, duly constituted under 
the provisions of any Statute for the discharge of public 
functions, so far as the matter published relates to matters 
of public concern; 

(7) To publish in good faith for the information of the public a 
fair report of the proceedings of any public meeting, so far 
as the matter published relates to matters of public concern. 

A publication is said to he made in good faith for the information 
of the public if the person by whom it is made is not actuated in making 
it by ill-will to the person defamed, or by any other improper motive, 
and if the manner of the publication is such as is ordinarily and fairly 
used in the ease of the publication of news. 



815 


The Criminal Code. ss. 374,375. 

The term “public meeting” means and includes any meeting law¬ 
fully held for a lawful purpose, and for the furtherance or discussion 
in good faith of a matter of public concern, or for the advocacy of the 
candidature of any person for a public office, whether the admission to 
the meeting was open or restricted. 

In the case of a publication of a report of the proceedings of a 
public meeting in a periodical, it is evidence of want of good faith if 
the proprietor, publisher, or editor, has been requested by the. person 
defamed to publish in the periodical a reasonable letter or statement by 
way of contradiction or explanation of the defamatory matter, and has 
refused or neglected to publish the same. 

Sec notes to s. 372, ante . 

Periodical** is defined by s. 365, ante. 

A prosecution or action in respect of publication of a copy, extract or 
abstract of a paper published by the order or under the authority of the 
Legislative Assembly may be stayed. See s. 699, post; The Defamation Law 
of Queensland (1889), s. 41, title Defamation. 

A headline to an extract published under para. (2) is not privileged 
(Man yen a v. Ethvard Lloyd Ltd . (1908), 25 T.L.Tt. 26). 

Protection: Fair Comment. 

375. It is lawful— 

(1) To publish a fair comment respecting any of the matters with 
respect to which the publication of a fair report in good faith 
for the information of the public is by the last preceding 
section declared to be lawful; 

(2) To publish a fair comment respecting the public conduct of 
any person who takes part in public affairs, or respecting the 
character of any such person, so far as his character appears 
in that conduct; 

(3) To publish a fair comment respecting the conduct of any 
public officer or public servant in the discharge of his public 
functions, or respecting the character of any such person, so 
far as his character appears in that conduct; 

{4) To publish a fair comment respecting the merits of any case, 
civil or criminal, which has been decided by any court of 
justice, or respecting the conduct of any person as a judge, 
party, witness, counsel, solicitor, or officer of the court, in 
any such case, or respecting the character of any such person, 
so far as his character appears in that conduct; 

(5) To publish a fair comment respecting any published book or 
other literary production, or respecting the character of the 
author, so far as his character appears by such book or 
production; 

(6) To publish a fair comment respecting any composition or 
work of art, or performance publicly exhibited, or respecting 
the character of the author or performer or exhibitor, so far 
as his character appears from the matter exhibited; 

(7) To publish a fair comment respecting any public entertain¬ 
ment or sports, or respecting the character of any person 
conducting or taking part therein, so far as his character 
appears from the matter of the entertainment or spoils, or 
the manner of conducting the same; 

(8) To publish a fair comment respecting any communication 
' made to the public on any subject. 
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Whether a comment is or is not fair is a question of fact. If it is 
not fair, and is defamatory, the publication of it is unlawful. 

As to fair comment, see Davies Bros. Ltd. v. Bond (1912), 13 C.L.R. 518; 
Norton v. Clarke (1911), 12 C.L.R. 13; Mackay v. Bacon (1910), 11 C.L.R. 530; 
Myerson v. Smith’s Weekly Publishing Co. Ltd. (1924), 24 N.S.W.S.R.. 20. As 
to what constitutes fair comment respecting public conduct, see Harrington v. 
Maxwell, [1919J Q.W.N. 18; Perkins v. The Evangelical Standard (1881), 
1 Q.L.J. 43. 

See generally Halsbury’s Laws of England (2nd ed.), Vol. 20, pp. 486 
at seq. 

Protection: Truth. 

376. It is lawful to publish defamatory matter if the matter is 
true, and if it is for the public benefit that the publication complained 
of should be made. 

See ss. 379, 599, 661 (2), post. 

Truth of the actual statement made in repeating defamatory matter may 
he relied on, even though the defamatory matter was itself untrue {Ronald v. 
Harper (1910), 31 C.L.R. 63). 

Public benefit means for the benefit of the public generally, not merely for 
the benefit of one or two persons (Mclsaacs v. Robertson (1864), 3 

N.S.W.S.C.R. 51). 

Publication by a newspaper is not for the public benefit merely by virtue 
of the fact that no other newspaper has published the matter (Myerson v. 
Smith’s Weekly Publishing Co. Ltd. (1924), 24 N.S.W.S.R. 20). 

Articles in a newspaper other than the article sued upon may bo admitted 
to show that publication of the defamatory matter was not for the public benefit 
but to gratify the degraded tastes of readers, provided that the articles are on 
their face capable of such interpretation ( Moore v. Haynes (1881), 2 N.S.W.L.R. 
(L.) 327). 

The motive of the defendant in publishing defamatory matter is immaterial 
in deciding whether the publication was for the public benefit ( Crowley v. 
Glissan (1905), 2 C.L.R. 744). 

See also, as to public benefit, Mackay v. Bacon (1910), 11 C.L.R. 530 
(diseased cattle taken on to slaughtering premises). 


Qualified Protection: Excuse. 

377. It is a lawful excuse for the publication of defamatory 
matter— 

(1) If the publication is made in good faith by a person having 
over another any lawful authority in the course of a censure 
passed by him on the conduct of that other in matters to 
which such lawful authority relates; 

(2) If the publication is made in good faith for the purpose of 
seeking remedy or redress for some private or public wrong 
or grievance from a person who has, or whom the person 
making the publication believes, on reasonable grounds, to 
have, authority over the person defamed with respect to the 
subject-matter of such wrong or grievance; 

(3) If the publication is made in good faith for the protection of 
the interests of the person making the publication, or of some 
other person, or for the public good; 

(4) If the publication is made in good faith in answer to an 
inquiry made of the person making the publication relating 
to some subject as to which the person by whom or on whose 
behalf the inquiry is made has, or is believed, on reasonable 
grounds, by the person making the publication to have, an 
interest in knowing the truth; 
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(5) II the publication is made in good faith for the purpose of 
giving information to the person to whom it is made with 
respect to some subject as to which that person has, or is 
believed, on reasonable grounds, by the person making the 
publication to have, such an interest in knowing the truth as 
to make his conduct in making the publication reasonable 
under the circumstances; 

(6) If the publication is made in good faith on the invitation or 
challenge of the person defamed; 

(7) If the publication is made in good faith in order to answer or 
refute some other defamatory matter published by the person 
defamed concerning the person making the publication or 
some other person: 

.(8) If the publication is made in good faith in the course of, or 
for the purposes of, the discussion of some subject of public 
interest, the public discussion of which is for the public 
benefit, and if, so far as the defamatory matter consists of 
comment, the comment is fair. 

For the purposes of this section, a publication is said to be made in 
good faith if the matter published is relevant to the matters the exist¬ 
ence of which may excuse the publication in good faith of defamatory 
matter; if the manner and extent of the publication does not exceed 
what is reasonably sufficient for the occasion; and if the person by whom 
it is made is not actuated by ill-will to the person defamed, or by any 
other improper motive, and does not believe the defamatory matter to 
ho untrue. 

A plea in the words of paras. (3), (4) or (5) is good (Sharpe v. Woolley 
(1899), 9 Q.L.J. 175; 9 Q.L.J. (N.C.) 88). . 

As to the adequacy of a summing up where paras. (3), (4), and (5) are 
relied on, see Knowles v. Wynne, [1908] Pit. R, Qd. 162; [1908] Q.W.N. 48. 

Confidential communications by publishers of a mercantile newspaper to its 
subscribers were held to be privileged provided the precaution was taken that 
such communications were not made to persons who were not interested in 
knowing the information ( Ahles v. White Mercantile Agency, [1902] Q.W.N. 98). 

The question of what is “for the public good” within the meaning of 
para. (3) is one to be determined by the Court, any relevant facts being found 
by the jury (per Evatt J. in Telegraph Newspaper Co. Ltd. v. Bedford (1934), 
50 C.L.R. 632). 

The publication, in a newspaper commonly used as a means of circulating 
mining reports, of defamatory matter concerning the management of a mining 
company, is not “for the public good” ( Telegraph Newspaper Co. Ltd. v. 
Bedford (1934), 50 C.L.R. 632; [1934] St. R. Qd. 117). 

With respect to para. (3), see also Kay v. Australian Institute of Marine 
1 Engineers (1906), 3 C.L.R. 1002; Howe v. Lees (1910), 11 C.L.R. 361; Byan 
v. Boss (1916), 22 C.L.R. 1; McIntosh v. Dun (1908), 6 C.L.R. 303. 

The “interest” referred to in para. (5) is a real and direct personal trade, 
business, or social concern, and not mere euriosity as to the private business or 
affairs of other persons ( Telegraph Neiospapcr Co. Ltd. v. Bedford, supra, 
at p. 662). 

As to a'communication between racing clubs as to a decision to refuse a 
permit to train horses, sec Shean v. Barnes, [1932] St. R. Qd. 301. As to a 
communication by a racecourse detective to a committee with regard to 
immorality on the course, see O’Neill v. Barry, [1911] Q.W.N, 32. 

With respect to para. (7), see Norton v. Hoarc (No. 1) (1913), 17 C.L.R. 
310; Waller v. Smith (1885), 7 A.L.T. 4. 
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As to when election speeches are privileged, see Lang v. Willis (193-1), 
52 C.L.R. 637. 

As to what is publication reasonably sufficient to the occasion, see Wishart 
v. Doyle, [1926] St. R. Qd. 269; [1926] Q.W.N. 36. 

The fact that information is volunteered may be evidence of malice 
(Macintosh v. Dun (1908), 6 C.L.R. 303). 

As to malice where defamatory matter has been published at the request of 
a malicious person, see Queensland Newspapers Pty. Ltd. v. Baker, [1937] 
St. R. Qd. 153; 31 Q.J.P.R. 71. 

See also Wishart v. Doyle, [1926] St. R. Qd. 269; [1926] Q.W.N. 36; Dick 
v. Treloar, [1935] Q.W.N. 40; 29 Q.J.P.R. 89; Ryan v. Ross (1916), 22 C.L.R. 1 ; 
[.1916] St. E. Qd. 56; [1916] Q.W.N. 13; Donkin v. Daily Telegraph Newspaper 
Co. Lid. (1873), 3 S.C.R. 180; Well v. Bloch (1928), 41 C.L.R. 331 ; Ilahslmry’s 
Laws of England (2nd ed.), Vol. 20, pp. 468 et seq. 


Good Faith. 

378. When any question arises whether a publication of defama¬ 
tory matter was or was not made in good faith, and it appears that the 
publication was made under circumstances which would afford lawful 
excuse for the publication if it was made in good faith, the burden of 
proof of the absence of good faith lies upon the party alleging such 
absence. 

There is, independently of statute, a presumption of fact that words spoken 
on a privileged occasion were spoken with a proper motive. Sec Ronald v. 
Sarper (1910), 11 C.L.R. 63. As to onus of proof, see Meagher v. Davies Bros. 
Ltd. (1919), 15 Tas.L.R. 73. 

Relevancy and Public Benefit Questions of Fact. 

379. Whether any defamatory matter is or is not relevant to any 
other matter, and whether the public discussion of any subject is or is 
not for the public benefit, are questions of fact. 

Unlawful Publication of Defamatory Matter. 

380. Any person who unlawfully publishes any defamatory matter 
concerning another is guilty of a misdemeanour, and is liable to imprison¬ 
ment for twelve months, and to a fine of three hundred pounds. 

If the offender knows the defamatory matter to be false, he is liable 
to imprisonment with hard labour for two years, and to a fine of five 
hundred pounds. 

Defamatory matter is defined by s. 366, ante. Publication of defamatory 
matter is unlawful unless protected, justified or excused by law (s. 370, ante). 
See also The Vagrants, Gaming, and Other Offences Act of 1931, s. 7a, title 
Vagrants. 

Unlawful publication of defamatory matter is an actionable wrong (The 
Defamation Law of Queensland (1889), s. 9, title Defamation). 

As to compromising a prosecution, see Kerridge v. Simmonds (1906), 
4 C.L.E. 253. 

Defamation of foreign princes is actionable under s. 53, ante. 

Where an indictment was presented by the Crown which then withdrew, the 
person against whom the offence had been committed was allowed to conduct the 
prosecution. See E. v. Ham-ill, [1903] Q.W.N. 76. 

As to evidence of publication of a periodical, see s. 640, post . 

The jury is entitled to bring in a general verdict of guilty or not guilty 
(s. 625, post). 

As to costs, see s. 661, post. 

With respect to levy of fine and costs on conviction, see 8. 667, post. 

A conspiracy to cause injury to the reputation of a person is punishable 
under s. 543 (2), post. 
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Defamation of Members of Parliament by Strangers. 

381. Any person who, not being a member of either House of 
Parliament, unlawfully publishes any false or scandalous defamatory 
matter touching the conduct of any member or members of either 
House of Parliament as such member or members, is guilty of a mis¬ 
demeanour, and is liable to imprisonment with hard labour for two 
years, and to a fine of five hundred pounds. 

The reference to “either House of Parliament’’ must, since the abolition 
of the Legislative Council, be read as to the Legislative Assembly alone (The 
Constitution Act Amendment Act of 1922, s. 2, title Constitution). 

The Legislative Assembly has power to punish for certain contempts with 
respect to a member. See the Constitution Act of 1867, s. 45, title 
Constitution. 

Defence in Case of Defamation by Words, Pounds, Signs, 
Signals, or Gestures. 

382. In any case other than that of words intended to be read, it 
is a defence to a prosecution for publishing defamatory matter to prove 
that the publication was made on an occasion and under circumstances 
when the person defamed was not likely to he injured thereby. 

Cf. Tho Defamation Law of Queensland (1889), s. 20, title Defamation. 

This section applies to publication by spoken words (McGavin v. Brown, 
[1929] Q.W.N. 24; 23 Q.J.P.R. 76, noted to s. 308, ante). 

It does not necessarily follow that because those present do not believe the 
defamatory matter the plaintiff is not likely to be injured (Barker v. Falkiner 
(1889), 10 N.S.W.L.R. (L.) 7). 

See also Knowles v. Wynne, [1908] St. R. Qd. 162; [19081 Q.W.N. 48. 

Publishing or Threatening to Publish Defamatory Matter with 
Intent to Extort Money. 

383. Any person who publishes, or directly or indirectly threatens 
to publish, or directly or indirectly proposes to abstain from publishing, 
or directly or indirectly offers to prevent the publication of, any 
defamatory matter concerning another, with intent to extort any pro¬ 
perty from such person or any other person, or with intent to induce 
any person to give or confer or procure, or to attempt to procure, to, 
upon, or for, any person any property or benefit of any kind, is guilty 
of a misdemeanour, and is liable to imprisonment with hard labour for 
three years. 

As to the adequacy of a summing up on a charge under this section, see 
B. v. Rickards, [1908] St. R. Qd. 109; 2 Q.J.P.R. 33. 

Cf. s. 416, post.. 

Liability of Proprietor, Publisher, and Editor of Periodicals. 

384. Upon a charge against a proprietor, publisher, or editor, of 
a periodical, of the unlawful publication in the periodical of defamatory 
matter, it is a defence to prove that the matter complained of was 
inserted in the periodical without his knowledge and without negli¬ 
gence on his part. 

General authority given to the person who actually inserted the 
defamatory matter to manage or conduct the periodical as editor or 
otherwise, and to insert therein what in his discretion he thinks fit, is 
not. negligence within the meaning of this section, unless it is proved 
that the proprietor or publisher or editor, when giving such general 
authority, meant that it should extend to and authorise the unlawful 
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publication of defamatory matter, or continued such general authority, 
knowing that it had been exercised by unlawfully publishing defama¬ 
tory matter in any number or part of the periodical. 

“Periodical” is defined by s. 365, ante. 

Of. The Defamation Law of Queensland (1889), s. 22, title Defamation-. 


Protection of Innocent Sellers of Periodicals. 

385. A person is not criminally responsible as for the unlawful 
publication of defamatory matter merely by reason of selling any 
number or part of a periodical containing the defamatory matter, 
unless he knows that such number or part contains the defamatory 
matter, or that defamatory matter is habitually or frequently con¬ 
tained in that periodical. 

The expression “criminally responsible M is defined bv a. I, ante. 

The term “ periodical ” is defined by s. 365, ante. 

Protection of Innocent Sellers of Boohs. 

386. A person is not. criminally responsible as for the unlawful 
publication of defamatory matter merely by reason of selling a hook, 
pamphlet, print, or writing, or other thing not forming part of a 
periodical, although it contains the defamatory matter, if at the time 
of the sale he does not know that the defamatory matter is contained 
therein. 

For definition of “criminally responsible”, see s. 1, ante. 

As to the meaning of “writing”, see the Acts Shortening Act of 1867, 
s. 11, title Acts. 

“Periodical” is defined by s. 365, ante. 

Protection of Employers. 

387. An employer is not responsible as for the unlawful publica¬ 
tion of defamatory matter merely by reason of the sale by his servant 
of a book, pamphlet, print, writing, or other thing, whether a periodical 
or not, containing the defamatory matter, unless it is proved that he 
authorised the sale, knowing that the book, pamphlet, print, writing, 
or other thing, contained the defamatory matter, or, in the ease of a 
number or part of a periodical, that defamatory matter was habitually 
or frequently contained in that periodical. 

“Periodical” is defined by s. 365, ante. 

Cf. The Defamation Law of Queensland (1889), s. 36, title Defamation. 

Prosecution of Neivsptipers to he by sanction of a Ju-dge after Notice. 

388. A criminal prosecution cannot be begun before justices 
against the proprietor, or publisher, or editor, or any person responsible 
for the publication, of any periodical, for the unlawful publication of 
any defamatory matter contained therein, without the order of the 
Supreme Court or a Judge thereof, made after notice to the person 
accused, and after that person has had an opportunity of being heard 
in opposition to the application for the order. 

“Periodical” is defined by s. 365, ante. 

This section does not apply to proceedings instituted by the Attorney- 
General virtutc officii {It. v. Murphy (1897), 8 Q.L.J. 63; 8 Q.L.J. (N.C.) 46j. 

It was held that an order under a similar provision need not be proved at 
the trial because it was not an ingredient of the offence, but it was a necessary 
preliminary without which the court did not acquire jurisdiction (£. v. Beeson 
(1908), 27 N.Z.L.B. 481). 

For other cases, see the English and Empire Digest, Vol. 32, p. 202. 
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Summary Jurisdiction in Trivial Cases of Defamation. 

389. If, on the hearing before a justice of a charge of the unlawful 
publication of defamatory matter, the justice is of opinion that a case 
has been made out against the accused person but that the case is of a 
trivial nature, he may ask him whether he desires to be tided by a jury, 
■or consents to the charge being dealt with summarily: And if the 
accused person consents to the charge being dealt with summarily, he 
may be summarily convicted before two justices, and is liable on such 
conviction to a fine of fifty pounds. 

As to procedure on prosecutions in order to summary conviction, see s. 556, 
post. 


PART VI.—OFFENCES RELATING TO PROPERTY AND 

CONTRACTS. 

DIVISION I.—STEALING AND LIKE OFFENCES. 

CHAPTEK XXXVI. 

Stealing. 

Things capable of being Stolen. 

390. Every inanimate thing whatever which is the property of any 
person, and which is moveable, is capable of being stolen. 

Every inanimate thing which is the property of any person, and 
which is capable of being made moveable, is capable of being stolen as 
soon as it becomes moveable, although it is made moveable in order to 
steal it. 

Every tame animal, whether tame by nature or wild by nature and 
tamed, which is the property of any person, is capable of being stolen: 
But tame pigeons are not capable of being stolen except while they are 
in a pigeon-house or on their owner’s land. 

Animals wild by nature, of a kind which is not ordinarily found in 
a condition of natural liberty in Queensland, which are the property of 
any person, and which are usually kept in a state of confinement, are 
capable of being stolen, whether they are actually in confinement or 
have escaped from confinement. 

Animals wild by nature, of a kind which is ordinarily found in a 
condition of natural liberty in Queensland, which are the property of 
any person, are capable of being stolen while they are in confinement 
and while they are being actually pursued after escaping from confine¬ 
ment, but not at any other time. 

An animal wild by nature is deemed to be in a state of confine¬ 
ment so long as it is in a den, cage, stye, tank, or other small enclosure, 
or is otherwise so placed that it cannot escape and that its owner can 
take possession of it at pleasure. 

The term “animal” includes any living creature other than 
mankind. 

Oysters and oyster brood are capable of being stolen while in oyster 
beds, layings, or fisheries, which are the property of any person, and 
which are sufficiently marked out, or are known by general repute as 
his property. 

Wild animals in the enjoyment of their natural liberty are not 
capable of being stolen, but their dead bodies are capable of being 
stolen. 



S22 


ss. 390, 391. Criminal Law. [Vol. II. 

Everything produced by or forming part of the body of an animal 
capable of being stolen is capable of being stolen. 

For definitions of “property** and “person**, see s. 1, ante. 

As to fish and oysters, see also ss. 453, 454, posit. 

As to when bees are capable of being stolen, see R. v. Gadd, [1911] Q.W.N„ 

31 ; 5 Q.J.P.R 109. 

As to whether a snake is capable of being stolen, see 7 )moling v. Frits '• 

(1882), 1 Q.L.J. .82. 

As to stealing a promissory note, see R. v. Levy (1871), 2 S.C.R. 160. 

As to property in a human body, see Doodrward v. Spence (1908), 

« G.L.R. 406. 

For common law cases, see the English and Empire Digest, Vol. 15, pp_ 

904-906. 

Definition of Steal inn . 

391. (1.) A person who fraudulently takes anything capable of 
being stolen, or fraudulently converts to his own use or to the use of 
any other person anything capable of being stolen, is said to steal that 
tiling. 

(2.) A person who takes or converts anything capable of being 
stolen is deemed to do so fraudulently if he does so with any of the 
following intents, that is to say,— 

(a) An intent to permanently deprive the owner of the thing 
of it; 

(b) An intent to permanently deprive any person who has any 
special property in the thing of such property; 

(c) An intent to use the thing as a pledge or security; 

(d) An intent to part with it on a condition as to its return 
which the person taking or converting it may be unable to 
perform; 

(e) An intent to deal with it in such a manner that it cannot 
be returned in the condition in which it was at the time of 
the taking or conversion; 

(/) In the case of money, an intent to use it at the will of the 
person who takes or converts it, although he may intend to 
afterwards repay the amount to the owner. 

The term “special property” includes any charge or lien upon the 
thing in question, and any right arising from or dependent upon hold¬ 
ing possession of the thing in question, whether by the person entitled 
to such right or by some other person for his benefit. 

(3.) The taking or conversion may be fraudulent, although it is 
effected without secrecy or attempt at concealment. 

(4.) In the case of conversion, it is immaterial whether the thing 
converted is taken for the purpose of conversion, or whether it is at 
the time of the conversion in the possession of the person who converts 
it. It is also immaterial that the person who converts the property is 
the holder of a powder :of attorney for the disposition of it, or is other¬ 
wise authorised to dispose of the property. 

(5.) When a thing converted has been lost by the owner and 
found by the person who converts it, the conversion is nott deemed to be 
fraudulent if at the time of the conversion the person taking or con¬ 
verting the thing does not know wdio is the owner, and believes, on 
reasonable grounds, that the owner cannot he discovered. 
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(6.) The act of stealing is not complete until the person taking or 
converting the thing actually moves it or otherwise actually deals with 
it hy some physical act. 

References to “larceny” in statutes and other instruments are to he taken 
as referring to stealing. See s. 4 (3) of the Act, ante. 

As to fraudulent intention on the part of an intoxicated person, see s. 28, 
ante, and notes thereto. 

It was formerly held that there was no fraudulent intent where goods 
were taken for the benefit of a former owner from a person having special 
property in them (A*, v. Nugent (1865), 1 >S.C.R. 135). The law appears to 
have been altered however by subs. (2) (6). 

In P. v. Bailey, [1924] Q.W.N. 38 ; 18 Q.J.P.R. 34, it was held that an 
accused who had used a motor car had not so used it as to bring himself within 
subs. (2) (e), but that lie could be properly convicted of stealing the petrol in 
the car when he took it. 

For the purpose of proving fraudulent intent, evidence may be given of 
acts of the accused similar to that charged and material to the existence of 
the intent at the time of the act charged. Such evidence need not be withdrawn 
from the jury if it turns out that the accused does not rely on the defence 
that he did the act by mistake or accidentally ( It . v. Finlaysoii (1912), 14 
O.L.R. 675; 7 Q.J.P.R/ 26). 

The act of moving or dealing with the thing may be proved by circumstantial 
•evidence (It. v. Leanc , ( .1903 j Q.W.N. 53). 

As to theft by a trick, see R. v. Muir (1910), 29 N.Z.L.R. 1049. 

A debtor received from a creditor a form which was filled in and signed 
as a receipt for a debt which the debtor undertook to pay then, but did not 
in fact pay. He was held guilty of theft, on refusal to return the receipt 
(1L v. Gilchrist (1914), 33 N.Z.L.R. 1524). 

To cause a person to give up a thing unwillingly and through fear amounts 
to theft (R. v. Parker , [1919] N.Z.L.R. 365). 

That there was no evidence of profit or gain to the accused is no defence 
to a charge of theft ( Leakey v. Quirke, [1918] N.Z.L.R. 550). 

Evidence that a person found in possession of property gave an untrue 
account of the way in which he obtained possession is not sufficient to support a 
•charge of stealing (Trainer v. R. (1906), 4 C.L.R. 126). 

It was held under the law prior to the enactment of this Code that the 
servant of an unregistered association could commit larceny of the funds of the 
association (22. v. Rill (1900), 10 Q.L.J. 50; 10 Q.L.J. (N.C.) 13). As to 
what constituted theft at common law, see also R. v. Lang (1898), 9 Q.L.J, 48; 
9 Q.L.J. (N.C.) 15; Halsbury’s Laws of England (2nd ed.), Vol. 9, pp. 495 
ext seq English and Empire Digest, Vol. 15, pp. 865 et seq. 

On a charge of stealing two objects a verdict of stealing one without 
specifying which one is good (R. v. Zigenbine, [1935] Q.W.N. 42; 29 Q.J.P.R. 
132). As to the effect of such a verdict, see ibid. 

There can be a conviction for stealing and obtaining by false pretences in 
respect of the same thing (R. v. Petrie (1928), 22 Q.J.P.R. 125). See also 
s. 581, post . 

As to evidence of taking, see Cardwell v. Lincoln , [1914J St. R. Qd. 186, 
at p. 194; 8 Q.J.P.R. 123, at p. 132. 

Special Cases . 

392. (1.) When a wild animal in the enjoyment of its natural 
liberty has been killed by any person, the taking of the dead body of the 
animal by that person, or by any person acting under his orders, before 
it has been reduced into actual possession by the owner of the land on 
which the animal was killed or on which it died, is not deemed to be 
stealing. 
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(2.) When a factor or agent pledges or gives a lien on any goods- 
or document of title to goods entrusted to him for the purpose of sale 
or otherwise for any sum of money not greater than the amount due to 
him from his principal at the time of pledging or giving the lien, 
together with the amount of any bill of exchange or promissory note 
accepted oi» made by him for or on account of his principal, such dealing 
with the goods or document of title is not deemed to be stealing. 

(3.) When a servant, contrary to his master’s orders, takes from 
his possession any food in order that it may be given to an animal 
belonging to or in the possession of his master, such taking is not deemed 
to be stealing. 

“Animal” is defined by s. 390, ante. 


Funds, &G-, held under Direction. 

393. When a person receives, either alone or jointly with another 
person, any money or valuable security, or a power of attorney for the 
sale, mortgage, pledge, or other disposition, of any property, whether 
capable of being stolen or not, with a direction in either case that such 
money or any part thereof, or any other money received in exchange for 
it, or any part thereof, or the proceeds or any part of the proceeds of 
such security, or of such mortgage, pledge, or other disposition, shall he. 
applied to any purpose or paid to any person specified in the direction, 
such money and proceeds are deemed to be the property of the person 
from whom the money, security, or power of attorney, was received until 
the direction has been complied with: 

Provided that if the person receiving the money, security, or power 
of attorney, and the person from whom he receives it ordinarily deal 
with each other on such terms that in the absence of any special direction 
all money paid to the former on account of lire latter would be properly 
treated as an item in a debtor and creditor account between them, the 
former cannot be charged with stealing the money or any such proceeds 
unless the direction is in writing. 

The terms “money” and “valuable security 7 ’ are defined in s. 1, ante* 

A solicitor who, having received money for a specified purpose, does not 
appropriate the money to that purpose and refuses to refund it upon request 
is guilty of stealing. See In rc a Solicitor, [1902] St. R. Qd. 9. 

As to necessity for knowledge of the direction, see B. v. Bruges (1900 )„ 
9 KZ.GkL.R. 60. 

This section does not prevent the property passing so as to prevent committal 
of the offence of obtaining by a false pretence {B. v. Petrie (1928), 22 
Q.J.P.R. 125). 

Accounts kept merely for the debtor’s own purposes and not intended for the 
eve of his creditor are not debtor and creditor accounts- (B. v. It oust on, [1934] 
N.Z.L.R. s. 177). 


Funds , received by Agents for Sale . 

394. When a person receives, either alone or jointly with another 
person, any property from another on terms authorising or requiring 
him to sell it or otherwise dispose of it, and requiring him to pay or 
account for the proceeds of the property, or any part of such proceeds, 
or to deliver anything received in exchange for the property, to the 
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person from whom it is received, or some other person, then the proceeds 
•of the property, and anything so received in exchange for it, are deemed 
to be the property of the person from whom the property was so received, 
until they have been disposed of in accordance with the terms on which 
the property was received, unless it is a part of those terms that the 
proceeds, if any, shall form an item in a debtor and creditor account 
between him and the person to whom he is to pay them or account for 
them, and that the relation of debtor and creditor only shall exist 
between them in respect thereof. 

As to debtor and creditor accounts, see note to s. 393, ante. 

Cf. The Auctioneers and Commission Agents Act of 1922, ss. 14, 22, 24, 
Title Auctioneers and Commission Agents. 

See also R. v. Rempenstall, [1937] St. R. Qd. 343. 


Money received for Another. 

395. When a person receives, either alone or jointly with another 
person, any money on behalf of another, the money is deemed to be the 
property of the person on whose behalf it is received, unless the money 
is received on the terms that it shall form an item in a debtor and 
•creditor account, and that, the relation of debtor and creditor only shall 
exist between the parties in respect of it. 

The term "money” is defined by a. 1, ante. 

As to debtor and creditor accounts, sec note to s. 393, ante. 

Where an accused declined to return money entrusted to him to be repaid 
and both denied having received it and said ho had returned it, there was held 
to be evidence of stealing (11. v. McKinnon, [1907] St. E. Qd. 123; [1907] 
Q.W.N. 35; 1 Q.J.P.B. 60). 

Stealing by Persons having an Interest in the thing Stolen. 

396. When any person takes or converts anything capable of being 
stolen, under such circumstances as would otherwise amount to stealing, 
it is immaterial that he himself has a special property or interest therein, 
or that he himself is the owner of the thing taken or converted subject 
to some special property or interest of some other person therein; or 
that he is lessee of the thing, or that he himself is one of two or more 
joint owners of the thing; or that he is a director or officer of a corpora¬ 
tion or company or society who are the owners of it. 

For things capable of being stolen, see s. 390, ante. 

As to joint ownership, see B. v. Kill (1900), 10 Q.L.J. 50; 10 Q.L.J. 
(N.C.) 13. 

See also s. 34, ante ; s. 566 (6), (8), post; B. v. Houston (1895), 6 
Q.L.J. 145. 


Husband and Wife. 

397. A. persou who, while a man and his wife are living together, 
procures either of them to deal with anything which is, to his knowledge, 
the property of the other in a manner which would be stealing if they 
were not married, is deemed to have stolen the thing, and may be charged 
with stealing it. 

Stealing is defined by ss. 391, 392, ante. 

The liability of a husband and a wife for acts committed with respect to the 
property of the other, is dealt with by s. 35, ante. 
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Punishment of Stealing. 

398. Any person wlio steals anything capable of being stolen is 
guilty of a crime, and is liable, if no other punishment is provided, to- 
imprisonment with hard labour for three years. 


Punishment in Special Cases. 

Stealing Wills. 

I. If the thing stolen is a testamentary instrument, whether the 
testator is living or dead, the offender is liable to imprisonment with 
hard labour for life. 


Stealing things sent by Post. 

II. If the thing stolen is anything in course of transmission by post, 
the offender is liable to imprisonment with hard labour for life. 

Stealing Cattle. 

III. If the thing stolen is any of the things following, that is to say,. 
—A horse, mare, gelding, ass, mule, camel, bull, cow, ox, ram, ewe, or 
wether, or the young of any such animal, the offender is liable to 
imprisonment with hard labour for seven years. 

Stealing from the Person; Stealing floods in Transit, etc. 

IV. If the offence is committed under any of the circumstances 
following, that is to say,— 

(1) If the thing is stolen from the person of another; 

(2) If the thing is stolen in a dwelling-house, and its value 
exceeds five pounds, or the offender at or immediately before 
or after the time of stealing uses or threatens to use violence 
to any person in the dwelling-house; 

(3) If the thing is stolen from any kind of vessel or vehicle or 
place of deposit used for the conveyance or custody of goods 
in transit from one place to another; 

(4) If the thing is stolen from a vessel which is in distress or 
wrecked or stranded; 

(5) If the thing is stolen from a public office in which it is 
deposited or kept; 

(6) If the offender, in order to commit the offence, opens any 
locked room, box, or other receptacle, by means of a key or 
other instrument; 

the offender is liable to imprisonment with hard labour for seven years. 

Stealing by Persons in the Public Service. 

V. If the offender is a person employed in the Public Service, and 
the thing stolen is the property of Her Majesty, or came into the 
possession of the offender by virtue of his employment, lie is liable to 
imprisonment with hard labour for seven years. 

Stealing by Clerics and Servants. 

VI. If the offender is a clerk or servant, and the thing stolen is the 
property of his employer, or came into the possession of the offender on 
account of his employer, he is liable to imprisonment with hard labour 
for seven years. 
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Stealing by Directors or Officers of Companies. 

VII. If the offender is a director or officer of a corporation or 
company, and the thing stolen is the property of the corporation or 
•company, he is liable to imprisonment with hard labour for seven years. 


Stealing by Agents, d-o. 

VIII. If the thing stolen is any of the things following, that is to 
say,'— 

(a) Property which has been received by the offender with a 
power of attorney for the disposition thereof; 

(b) Money received by the offender witli a direction that the same 
should be applied to any purpose or paid to any person 
specified in the direction; 

(c) The whole or part of the proceeds of any valuable security 
which has been received by the offender with a direction that 
the proceeds thereof should be applied to any purpose or paid 
to any person specified in the direction; 

(<l) The whole or part of the proceeds arising from any disposition 
of any property which have been received by the offender by 
virtue of a power of attorney for such disposition, such power 
of attorney having been received by the offender with a 
direction that such proceeds should be applied to any purpose 
or paid to any person specified in the direction; 

Ulie offender is liable to imprisonment with hard labour for seven years. 

Stealing Property of Value of £500. 

IX. If the thing stolen is of the value of five hundred pounds or 
upwards, the offender is liable to imprisonment with hard labour for 
•seven years. 

Stealing by Tenants or Lodgers. 

X. If the thing stolen is a fixture or chattel let to the offender to be 
used by him with a house or lodging, and its value exceeds five pounds. 
Ire is liable to imprisonment with hard labour for seven years. 

Stealing after Previous Conviction. 

XI. If the offender, before committing the offence, had been con¬ 
victed upon indictment of any of the indictable offences defined in this 
Division of this Part of this Code, or had been twice previously summarily 
•convicted of an offence punishable on summary conviction under this 
Division of this Part of this Code, whether each of the convictions was 
in respect of an offence of the same character or not, he is liable to 
imprisonment with hard labour for seven years. 

Stealing is defined by ss. 391, 392, anic. 

For things capable of being stolen, see ss. 390, 393-39G, ante. 

As to the jurisdiction in which an accused person may be tried, see s. 5o7 

(&), post.' 

Provision for eases in which several charges may be joined in the same 
indictment, is made by s. 5G8, post. 

For alternative verdicts which may be brought in on a charge of stealing, 
and other charges on which a verdict of stealing may be brought in, see s. 581, 
■post. 

Certain cases of stealing may be punished on summary conviction. See 
h. 443 (a)/ ( c ), (d), post. 
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Where the property stolen belongs to a corporate body, the incorporation of 
the corporate body must be proved (E. v. Connell (1895), 6 Q.L.J. 209). Incor¬ 
poration will be judicially noticed where the corporate body is referred to as- 
such in a statute (Ibid.). It is sufficient evidence where it is shown that the 
body carried on business in its corporate name, provided the name is such as to* 
show that it is a corporation (B. v. Whitehouse (1896), 6 Q.L.J. 313). The 
mere use of '‘company 77 as part of the name is not sufficient (Ibid.). The 
use of a name terminating with the word “limited 77 is sufficient (B. v. Cawley 
(1896), 7 Q.L.J. 45; 7 Q.L.J. (N.C.) 20). 

Recent possession of property proved to bo that of another person and to 
have been stolen is prima facie evidence that the person in possession of it 
stole it, or, if the circumstances are such as to show that he did not steal it,, 
that he received it knowing it to have been stolen ( Trainer v. B. (1906), 
4 C.L.R. 126; Schiffmann v. B . (1910), 11 C.L.R. 255; B . v. Croton (1911), 5< 
Q.J.P.R. 219). Possession was held not to be sufficiently recent to be evidence 
of stealing or receiving in B. v. Hardy, [1924] Q.W.N. 26; 18 Q.J.P.B. 89. See 
also with respect to recent possession as evidence of stealing or receiving, 
Henderson v. Macdonald (1892), 4 Q.L.J. 133; Williams v. Fontaine (!914) r 
8 Q.J.P.R. 42; B. v. Lawlor, [1931] Q.W.N. 14; 24 Q.J.P.R. 149. 

Where the major part of a ease depends upon the presumption of fact 
arising from recent possession of stolen goods, it is the duty of the judge to 
explain that presumption to the jury (A\ v. Short , [1928] St. R. Qd, 246; 

22 Q.J.P.R. 108). 

As to proper punishment, sec B. v. Wallace , R. v. Wright , [1923] St. R. Qd. 
278; [19231 Q.W.N. 45; 17 Q.J.P.R. 145; IL v. Cooper , LI 931] Q.W.N. 12; 
25 Q.J.P.R. 175; JL v. McGowan , [1931] St. R. Qd. 149; 24 Q.J.P.R. 158; B. v. 
Palmer, [3932] Q.W.N. 27; 26 Q.J.P.R, 81; B. v. Petrie (1928), 22 Q.J.P.R. 125. 

See generally the English and Empire Digest, Vol. 15, pp. 685 ct sc<j. 

Para. II. —As to when a thing is said to be in the course of transmission by 
post, see s. 1, ante. 

Of. s. 165, ante , and the Post and Telegraph Act 1901-1923, s. 114 
(Commonwealth). 

Para. III. —As to separate counts where cattle stealing is charged, see 11. w 
Bichert (1877), 7 Q.L.J. (N.C.) 107. Por alternative verdicts which may be 
found on a charge under this paragraph, see s. 588, post. 

Unlawful possession of certain animals reasonably suspected to have been 
stolen is punishable under s. 446, post. 

Para. IV. —There may he a stealing “from the person 77 where there is 
merely stealing in the presence of a person. See B. v. Stewart , [1929] S.A.SJEL 
500. 

Stealing from the person is punishable on summary conviction under certain 
circumstances. See s. 443 (c), ante. 

As to proper punishment in a ease of stealing from the person, see B. v. 
Parmenter , [1936] Q.W.N. 25; B. v. Oberthur, [1931] Q.W.N. 4; 24 Q.J.P.R. 
166. 

i ‘ Dwelling-house 7 7 is defined by s. 1, ante. 

As to proper punishment upon conviction of stealing in a dwelling-hous^ r 
sec B. v. Lewis, [1923] St. R. Qd. 93; [1923] Q.W.N. 20; 17 Q.J.P.R. 40; B. v~ 
O’Rourke, [1923] St. R. Qd. 273; [1923] Q.W.N. 43 ; 17 Q.J.P.R. 142. 

Para. V .—The expression “person employed in the Public Service 75 is 
defined by s. 1, ante. 

With respect to offences under this paragraph, see also ss. 566 (14), 641,. 

post. 

As to “by virtue of his employment 77 see B. v. O’Donoghue (1917). 

23 C.L.R. 9. 

Cf. the Crimes Act 1914-1932, ss. 71, 71 a (Commonwealth). 

See B. v. Dodwell (1876), 4 S.O.R. 171; 1 Q.L.R. (Part I) 84, decided on 
The Audit Act of 1874, s. 49, which was replaced by this provision. 

Para. VI. —For who is a clerk or servant, see s. 1, ante. 

The courts of this State have jurisdiction to try a charge against stealing 
the property of the Postmaster-General as a servant (It. v. Thomson, [1913J 
St. R. Qd. 246; [1913] Q.W.N. 54; 7 Q.J.P.R. 154). Cf. B. v. McDonald (1906), 
8 W.A.L.R. 149; B. v. Bam ford (1901), 1 N.S.W.S.R. 337. 

Where a person is sought to be made liable for stealing as a clerk it should 
be so stated in the indictment ( B, v. Kirk (1901), 20 N.Z.L.R. 464). 
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With regard to evidence on a charge under para. VI, see s. 641, post. 

Para. VII .—See s. 396, ante , and notes thereto. 

Para. VIII. — (i Money” and “valuable security ?? are defined by s. 1, ante. 
See also s. 393, ante. 

Para. X .—See also s. 566 (13), post. 

Para. XI .—See also, as to cases of offences after previous convictions, 
ss. 570, 630, 635, post. 


CHAPTER XXXVII. 

Offences Analogous to Stealing. 

Concealing Registers. 

399. Any person who, with intent to defraud, conceals or takes 
from its place of deposit any register which is authorised or required by 
law to be kept for authenticating or recording the title to any property, 
or for recording births, baptisms, marriages, deaths, or burials, or a 
copy of any part of any such register which is required by law to be sent 
to any public officer, is guilty of a crime, and is liable to imprisonment 
with hard labour for fourteen years. 

There need not be shown an intent to defraud any particular person (s. 643, 
post). 

For registers to bo kept with respect to title to property, see the Real 
Property Act of 1861, s. 32*, The Registration of Deeds Acts of 1843, 1857 and 
1899, title Real Property. As to registration of births, marriages, deaths and 
burials, sec The 'Registration of Births Deaths and Marriages Act of 1855, title 
Statistics, 


Concealing Wills . 

400. Any person who, with intent to defraud, conceals any testa¬ 
mentary instrument, whether the testator is living or dead, is guilty of 
a crime, and is liable to imprisonment with hard labour for fourteen 
years. 

As to intent to defraud, see s. 643, post. 

For what amounts to concealment, with intent to defraud, see E. v. 
Morris (1839), 9 C. & P. 89. 

Concealing Deeds. 

401. Any person who, with intent to defraud, conceals the whole 
or part of any document which is evidence of title to any land or estate 
in land is guilty of a crime, and is liable to imprisonment with hard 
labour for three years. 

As to intent to defraud, see s. 643, post. 

Cf. s. 431, post. 

Killing Animals with Intent to Steal. 

402. Any person who kills any animal capable of being stolen 
with intent to steal the skin or carcass, or any part of the skin or carcass, 
is guilty of a crime, and is liable to the same punishment as if he had 
stolen the animal. 

For animals which are capable of being stolen, see ss. 390, 392, ante. 

Stealing is defined by ss. 391, 392, 396, 397, ante. 

A charge under tills section is supported by proof that the accused _ cut 
off any part of an animal while it was alive with intent to steal, if the injury 
must occasion the animal j b death (E. v. Clay (1819), Russ. & Ry. 387). 

As to punishment of this offence on summary conviction, see s. 443 (6), 

post . 
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Severing with Intent to Steal. 

403. Any person who makes anything moveable with intent to 
steal it is guilty of a crime,, and is liable to the same punishment as if he 
bad stolen the thing after it became moveable. 

For punishment for stealing, see s. 398, ante. 

As to punishment of this offence on summary conviction, see s. 443 (e), 

post. 

Using Registered Brands with Criminal Intention. 

404. Any person who, with intent to facilitate the commission of 
a crime, brands or marks any animal with a registered brand or registered 
mark without the permission of the owner of the brand or mark is guilty 
of a misdemeanour, and is liable to imprisonment with hard labour for 
three year's. 

1 c Animal y ’ is defined by s. 390, ante. 

As to “registered brandand “registered mark’’, see s. 1, ante. 

Illegal branding and marking are punishable under s. 447, post. 


Fraudulently Dealing with Minerals in Mines. 

405. Any person who takes, conceals, or otherwise disposes of, 
any ore of any metal or mineral in or about a mine, with intent to 
defraud any person, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for two years. 

As to intent to defraud, see s. 643, post. 

Bringing Stolen Goods into Queensland. 

406. Any person who, having at any place not in Queensland 
■obtained any property by any act which if it had been done in Queens¬ 
land would have constituted the crime of stealing, and which is an 
offence under the laws in force in the place where it was done, brings 
such property into Queensland, or has it in his possession in Queensland, 
is guilty of a crime, and is liable to the same punishment as if lie had 
stolen it in Queensland; but so that the punishment does not exceed that 
which would be incurred for the same act under the laws in force in the 
place where the act by which he obtained the property was done. 

For the territorial limits of Queensland, see the section on Constitutional 

Origins and Development in the Preliminary Note to the title Constitution. 

“Property” is defined by s. 1, ante. 

For definition of stealing, see ss. 391, 392, 396, 397, ante, and for the 

punishment for stealing, see s. 398, ante. 

Cf. s. 12, ante. 

Fraudulent Disposition of Mortgaged Goods. 

407. Any person Avho, being the mortgagor of mortgaged goods, 
removes or disposes of the goods without the consent of the mortgagee, 
and with intent to defraud, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

'Die term “mortgaged goods” includes any goods and chattels of 
any kind, and any live animals, and any progeny of any animals, and 
any crops or produce of the earth, whether growing or severed, which 
are subject for the time being to the provisions of any written instrument 
by which a valid charge or lien is created upon them by way of security 
for any debt or obligation. 
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The consent of the mortgagee may be either express or implied from 
the nature of the property mortgaged. 

With respect to the intent to defraud, see s. 643, post. 

“Animal” is defined by s. 390, ante . 

As to goods comprised in a hire-purchase agreement, see The Hire-purchase 
Agreement Act of 1933, ss. 11, 12, title Hire-Purchase Agreements. 


Fraudulent Appropriation of Power. 

408. Any pei’son who fraudulently abstracts or diverts to his own 
use or to the use of any other person any mechanical, illuminating, or 
electrical, power derived from any machine, apparatus, or substance, the 
property of another person, is guilty of a crime, and is liable to 
imprisonment with hard labour for three years. 

As to electricity, see also The Electric Light and Power Act, 1896, s. 51, 
title Electricity. 

As to wrongful abstraction of water, see The Water Authorities Act of 
1893, s*s. 95, 96, and The Water Act of 1926, Sc lied., Part I, r. 42, title Water 
Supply and Sewerage; The Metropolitan Water and Sewerage Act of 1909, 
ss. 118, 119, for which see Volume containing Local, Personal and Private Acts* 
title Water Supply and Sewerage. 


(MlAFTER XXXVIII. 

Stealing with Violence: Extortion uy Threats. 

Definition of Bobbery. 

409. Any person who steals anything, and, at or immediately 
before or immediately after the time of stealing it, uses or threatens to 
use actual violence to any person or property in order to obtain the thing 
stolen or to prevent or overcome resistance to its being stolen, is said to 
be guilty of robbery. 

Stealing is defined by s. 391, ante . 

Robbery is punishable under s. 411, post. 

Mere fear of violence is not sufficient (B. v. Parker, [1919] N.Z.L.R. 365). 

The use of violence to obtain the thing stolen includes the use of violence 
to enable escape with the thing stolen and to secure its removal beyond the reach 
of immediate recovery (22. v. Bay (1925), 19 Q.J.P.R. 44). 

For common law cases, see the English and Empire Digest, Vol. 15, p. 941. 


Loaded Arms. 

410. Any arm which is loaded in the barrel or chamber with any 
explosive substance, and with any solid substance capable of being 
projected, is deemed to be loaded arms, although an attempt to discharge 
the same may fail from want of proper^ appliances or from any other 
cause. 

“Explosive substance” is defined by s. 1, ante . 

“Loaded” does not necessarily mean fully loaded (R. v. Tracey (1895), 6 
Q.L.J. 272). 


Punishment of Robbery . 

411. Any person who commits the crime of robbery is liable to 
imprisonment with hard labour for fourteen years. 
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If the offender is armed with any dangerous or offensive weapon or 
instrument, or is in company with one or more other person or persons, 
or if, at or immediately before or immediately after the time of the 
robbery, he wounds or uses any other personal violence to any person, 
he is liable to imprisonment with hard labour for life, with or without 
solitary confinement. 

Bobbery is defined by s. 409, ante. 

For what constitutes wounding, see Halsbury’s Laws of England (2nd ed.), 
Vol. 9, p. 463. 

The first part of this section applies where a person uses violence to property 
or threatens to use violence. The second part applies if he wounds the person or 
uses anv other personal violence (per Henchman and Webb J.T. in R. v. 
Holloway (No. 2), [1937] Q.W.N. 2). 

A verdict of guilty was held to be unreasonable in R. v. Liddell, [1922J 
Q.W.N. 10; 16 Q..T.P.B. 36. 

It is possible for two persons to commit robbery jointly without being in 
company (R. v. Wisher (1896), 7 Q.L.,T. 52; 7 Q.L..T. (N.O.) 23). 

As to the proper sentence upon a conviction under the second part of this 
section, see 11. v. Holloway (No. 2), supra. 


Attempted Itobbe.rij: Accompanied bp Wounding, or in Company. 

412. Any person who assaults any person with intent to steal 
anything, and, at or immediately before or immediately after the time 
of the assault, uses or threatens to use actual violence to any person or 
property in order to obtain the thing intended to be stolen, or to prevent 
or overcome resistance to its being stolen, is guilty of a crime, and is 
liable to imprisonment with hard labour for seven years. 

If the offender is armed with any dangerous or offensive weapon or 
instrument, or is in company with one or more other person or persons, 
he is liable to imprisonment with hard labour for fourteen years, with 
or without solitary confinement. 

If the offender is armed with any kind of loaded arms, and at or 
immediately before or immediately after the time of the assault he 
wounds any person by discharging the loaded arms, he is liable to 
imprisonment with hard labour for life, with or without solitary 
confinement. 

An assault is defined by s. 245, ante . 

As to u obtaining '* the thing intended to be stolen, see note to s. 409, ante . 

“Loaded arms’' is defined by s. 410, ante. 

Por what constitutes wounding, see Halsbury’s Laws of England (2nd ed.), 
Vol. 9, p. 463. 

The person wounded need not be the same as the person robbed ( E . v. 
Wells (1880), 5 S.C.B. 181; 7 Q.L.J. (N.C.) 105). 


Assault with Intent to Steal. 

413. Any person who assaults any person with intent to steal 
anything is guilty of a crime, and is liable to imprisonment with hard 
labour for three years. 

Por what constitutes an assault, see s. 245, ante . 

See the English and Empire Digest, Vol. 15, p. 944. 
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The Criminal Code. 

Demanding Property with Menaces with Intent to Steal. 

414. Any person who, with intent to steal anything, demands it 
from any person with threats of any injury or detriment of any kind to 
be caused to him, either by the offender or by any other person, if the 
demand is not complied with, is guilty of a crime, and is liable to 
imprisonment with hard labour for three years. 

Sec tlie English and Empire Digest, Vol. 15, p. 945. 

Demanding Property by Written Threats. 

416. Any person who, with intent to extort or gain anything from 
any person, and knowing the contents of the writing, causes any person 
to receive any writing demanding anything from any person without 
reasonable or probable cause, and containing threats of any injury or 
detriment of any kind to be caused to any person, either by the offender 
or any other person, if the demand is not complied with, is guilty of a 
crime, and is liable to imprisonment with hard labour for fourteen years. 

This is the offence commonly known as blackmailing. 

Certain other threats are punishable under ss. 308, 359, ante. 

The word “anything” refers to something tangible and does not apply to 
employment (E. v. Kcndriclc, [1933] Q.W.N. 21). 

See also In re Swanwiclc, Ex parte Bain (1883), 1 Q.L.J. 117, at p. 118. 

As to what amounts to “demanding”, see the English and Empire Digest, 
Vol. 15, p. 945. 

Attempts at Extortion by Threats. 

416. Any person who, with intent to extort or gain anything from 
any person— 

(1) Accuses or threatens to accuse any person of committing any 
indictable offence, or of offering or making any solicitation 
or threat to any person as an inducement to commit or permit 
the commission of any indictable offence; or 

(2) Threatens that any person shall be accused by any other 
person of any indictable offence or of any such act; or 

(3) Knowing the contents of the writing, causes any person to 
receive any writing containing any such accusation or threat 
as aforesaid; 

is guilty of a crime. 

If the accusation or threat of accusation is of— 

( a) An offence for which the punishment of ... . imprisonment 
for life may he inflicted; or 

( b) Any of the offences defined in Chapter XXII., or an attempt 
to commit any of such offences; or 

(c) An assault with intent to have carnal knowledge of any person 
against the order of nature, or an unlawful and indecent 
assault upon a male person; or 

(d) An attempt to commit the crime of rape, or an assault with 
intent to commit the crime of rape, or an unlawful and 
indecent assault upon a woman or girl; or 

( e ) A solicitation or threat offered or made to any person as an 
inducement to commit or permit the commission of any of 
the offences aforesaid; 

the offender is liable to imprisonment with hard labour for fourteen 
years, with or without solitary confinement. 

27 
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In any other ease the offender is liable to imprisonment with hard 
labour for three years. 

It is immaterial whether the person accused or threatened to be 
accused has or has not committed the offence or act of which he is 
accused or threatened to be accused. 

The words “death or” were expunged where indicated in para, (a) by The 
Criminal Code Amendment Act of 1922, s. 3 (xv), post. As to abolition of 
punishment by death, see ibid., s. 2. 

Indictable offences consist of misdemeanours and crimes (s. 3, ante). 

For the offences mentioned in paras. ( c ) and (d), see ss. 336, 337, 349, 
340 (1), ante. 

There must be an intention on the part of the accused to obtain for 
himself or for some other person something which may be regarded as a gain 
to the person receiving it (J2. v. Blazina, [1925] N.Z.L.R. 407). 

The threat to accuse need not be a threat to accuse before a judicial tribunal 
(B. v. Bobinson (1837), 2 Mood. & R. 14). 

The guilt of the person accused is immaterial (B. v. Gardner (1824), 

1 C. & P. 479). 

See also the English and Empire Digest, Yol. 15, p. 948. 

Publishing or threatening to publish defamatory matter with intent to 
extort money is punishable under s. 383, ante. 

Procuring Execution of Deeds, <&c., by Threats. 

417. Any person who, with intent to defraud, and by means of any 
unlawful violence to, or restraint of, the person of another, or by means 
of any threat of violence or restraint to be used to the person of another, 
or by means of accusing or threatening to accuse any person of Com¬ 
mitting any indictable offence, or of offering or making any solicita¬ 
tion or threat to any person as an inducement to commit or permit the 
commission of any indictable offence, compels or induces any person— 

{a) To execute, make, accept, indorse, alter, or destroy, the 
whole or any part of any valuable security; or 

(6) To write, impress, or affix, any name or seal upon or to any 
paper or parchment, in order that it may be afterwards 
made or converted into or used or dealt with as a valuable 
security; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years, with or without solitary confinement. 

It is not necessary to show an intent to defraud any particular person 
(s. 643, post). 

Indictable offences are composed of crimes and misdemeanours. See s. 3, 
ante. 

“Valuable security” is defined by s. 1, ante. 


CHAPTER XXXIX. 

Burglary: Housebreaking: And Like Offences. 

Definitions. 

418. A person who breaks any part, whether external or internal, 
of a building, or opens, by unlocking, pulling, pushing, lifting, or any 
other means whatever, any door, window, shutter, cellar, flap, or other 
thing, intended to close or cover an opening in a building, or an opening 
giving passage from one part of a building to another, is said to break 
the building. 
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A person is said to enter a building as soon as any part of bis 
body or any part of any instrument used by him is within the building. 

A person who obtains entrance into a building by means of any 
threat or artifice used for that purpose, or by collusion with any person 
in the building, or who enters any chimney or other aperture of the 
building permanently left open for any necessary purpose, but not 
intended to be ordinarily used as a means of entrance, is deemed to 
have broken and entered the building. 

For common law cases, see the English and Empire Digest, Yol. 15, p. 949. 

Housebreaking: Burglary. 

419. Any person who— 

(1) Breaks and enters the dwelling-house of another with intent 
to commit a crime therein; or 

(2) Having entered the dwelling-house of another with intent 
to commit a crime therein, or having committed a crime in 
the dwelling-house of another, breaks out of the dwelling- 
house ; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for fourteen years. 

If the offence is committed in the night, the offender is liable to 
imprisonment with hard labour for life. 

For what constitutes breaking and entering, see s. 418, ante . 

The terms * e dwelling-house ’ y and u night 99 are defined by s. 1, ante. As to 
proof that the act was committed after nine p.m., see B. v. Loughlin, [1935] 
Q.W.N. 29. 

It is not necessary to aver the specific crime which accused intended to 
commit (. B . v. Borland (1907), 10 N.Z.G.L.B. 241). The forms are sufficient. 
See Criminal Practice Buies, Ord. 14, r. 1. 

The presumption raised by reeent possession of stolen goods is not nearly 
so strong in eases of burglary as in those of stealing and receiving (B. v. Short , 
[1928] St. B. Qd. 246; 22 Q.J.P.E. 108). 

As to punishment, see B. v. McIntosh , B. v. King , B . v. Stuart , B . v. 
Johnstone, B . v. Bolerts, B . v. Bussell , B. v. Wright, [1923] St. B. Qd. 278; 
[1923] Q.W.N. 45; 17 Q.J.P.B. 145; B. v. Murvhy, B. v. Jackson, [1923] St. B. 
Qd. 276; [1923] Q.W.N. 44; 17 Q.J.P.B. 150; B. v. Lewis , [1923] St. B. Qd. 93; 
[1923] Q.W.K 20; 17 Q.J.P.B. 40; B. v. O’Brien (1920), 14 Q.J.P.E. 121. 

Entering Dwelling-house with Intent to Commit Crime. 

420. Any person who enters or is in the dwelling-house of another 
with intent to commit a crime therein, is guilty of a crime, and is liable 
to imprisonment with hard labour for seven years. 

If the offence is committed in the night, the offender is liable to 
imprisonment with hard labour for fourteen years. 

See notes to s. 419, ante. 

Breaking into Buildings and Committing Crime. 

421. Any person who— 

(1) Breaks and enters a schoolhouse, shop, warehouse, or count¬ 
ing-house, or a building which is adjacent to a dwelling- 
house and occupied with it but is not part of it, and commits 
a crime therein; or 
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(2) Having committed a crime in a schoolhouse, shop, ware¬ 
house, or counting-house, or in any such other building as 
last mentioned, breaks out of the building; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for fourteen years. 

For what constitutes breaking and entering, see s. 418, ante. 

For “dwelling-house”, see s. 1, ante. 

The fact that booty was found in the possession of accused may be sufficient 

evidence to identify him as the perpetrator of a crime which had been committed. 

See Lambert v. R. (1914), 16 W.A.L.R. 178. 

As to a charge of breaking, entering and stealing several articles with 

respect to one of which there is no evidence of stealing, see R. v. Clarice, [19341 

St. E. Qd. 23; 27 Q.J.P.R. 142. 

As to corroborative evidence of an accomplice, see s. 632, post, and R. v. 

Hudson, [1929] Q.W.N. 12. 

With respect to amount of punishment, see R. v. Smith, [1933] Q.W.N. 32; 

R. v. Bell (1920), 14 Q.J.P.R. 154. 

Breaking into Buildings with Intent to Commit Crime. 

422. Any person who breaks and enters a schoolhouse, shop, ware¬ 
house, or counting-house, or a building which is adjacent to a dwelling- 
house and occupied with it but is not part of it, with intent to commit 
a crime therein, is guilty of a crime, and is liable to imprisonment with 
hard labour for seven years. 

For what constitutes breaking and entering, see s. 418, ante. 

The term “dwelling-house” is defined by s. 1, ante. 

See also R. v. Borland (1907) 10 N.Z.G.L.R. 241, noted to s. 419, ante. 

Breaking into Place of Worship and Committing Crime. 

423. Any person who breaks and enters a building ordinarily used 
for religious worship and commits a crime therein, or having committed 
a crime in any such building breaks out of it, is guilty of a crime, and 
is liable to imprisonment with hard labour for fourteen years. 

As to breaking and entering, see s. 418, ante. 

See the English and Empire Digest, Vol. 15, p. 959. 

Breaking .into Place of Worship with Intent to Commit a Crime. 

424. Any person who breaks and enters a building ordinarily used 
for religious worship, with intent to commit a crime therein, is guilty 
of a crime, and is liable to imprisonment with hard labour for seven 
years. 

For what constitutes breaking and entering, see s. 418, ante. 

As to the intent to commit a crime, see R. v. Borland (1907), 10 N.Z.G.L.R. 

241, noted to s. 419, ante. 

Persons found Armed, <&c., with Intent to Commit Crime. 

425. Any person who is found under any of the circumstances 
following, that is to say,— 

(а) Being armed with any dangerous or offensive weapon or 
instrument, and being so armed with intent to break or 
enter a dwelling-house, and to commit a erime therein; 

(б) Being armed as aforesaid by night, and being so armed 
with intent to break or enter any building whatever, and 
to commit a erime therein; 
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(c) Having in his possession by night without lawful excuse, 
the proof of which lies on him, any instrument of house¬ 
breaking ; 

(d) Having in his possession by day any such instrument with 
intent to commit a crime; 

(e) Having his face masked or blackened or being otherwise 
disguised, with intent to commit a crime; or 

(/) Being in any building whatever by night with intent to 
commit a crime therein; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for three years. 

If the offender has been previously convicted of a crime relating to 
property, he is liable to imprisonment with hard labour for seven years. 
For breaking and entering, see s. 418, ante. 

The terms “dwelling-house” and “night” are defined by s. 1, ante. 

As to the intent to commit a crime, see note to s. 419, ante. 

With regard to offonees after previous convictions, see ss. 570, 630, 635, post. 
As to lawful excuse, See R. v. Ward, [1915] 3 K.B. 696. 

For what are instruments of housebreaking, see R. v. Oldham (1852), 
21 L.J.M.C. 134; R. v. Pcrcival (1905), 69 J.P. (Eng.) 320. With respect to 
possession of instruments of housebreaking, sec s. 1 (“have in possession”), 
ante; R. v. Fitzgerald, [1935] Q.W.N. 28; R. v. McLaughlin, [1935] Q.W.N. 29. 

Cf. The Vagrants, Gaming, and Other Offences Act of 1931, ss. 4 (1) 
(viii)-(x), 47 (2), 52, title Vagrants. 

See also the English and Empire Digest, Vol. 15, p. 960. 

CHAPTER XL. 

Obtaining Property .... by False Pretences: Cheating. 

The words “or Credit” were expunged from the heading where indicated 
by The Criminal Code Correction of Errors Act of 1900, s. 1, post. 

Definition. 

426. Any representation made by words or otherwise of a matter 
of fact, either past or present, which representation is false in fact, 
and which the person making it knows to be false or does not believe 
to be true, is a false pretence. 

A false representation made by a salesman of shares that he was selling a 
share in an existing registered company was held to be a false pretence (22. v. 
Pearce , [1904] St. R. Qd. 243; [1904] Q.W.N. 72). 

A promise to do something may imply a representation that the promisor 
has power to do it. See 22. v. Piri Sira Eoani (1915), 34 N.Z.L.R. 902. 

For the distinction between a statement of fact and an expression of 
opinion as to a private right dependent on a question of law, see 22. v. Brien 
(1903), 3 N.S.W.S.R. 410. 

See also 22. v. Petrie (1928), 22 Q.J.P.R. 125, noted to ss. 391, 393, ante ; 
English and Empire Digest, Vol. 15, pp. 989 et seq .; Halsbury’s Laws of England 
(2nd ed.), Vol. 9, p. 564. 

Obtaining Goods by False Pretences. 

427. Any person wbo by any false pretence, and with intent to 
defraud, obtains from any other person any thing capable of being 
stolen, or induces any other person to deliver to any person any thing 
capable of being stolen, is guilty of a crime, and is liable to imprison¬ 
ment with hard labour for three years, with or without solitary con¬ 
finement. 
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If the thing is: of the value of five hundred pounds or upwards, he 
is liable to imprisonment with hard labour for seven years, with or 
without solitary confinement. 

It is immaterial that the thing is obtained or its delivery is induced 
through the medium of a contract induced by the false pretence. 

The offender cannot be arrested without warrant unless found com¬ 
mitting the offence. 

It is not necessary to show an intent to defraud any particular person 
(s. 643, post). 

For what things are capable of being stolen, see s. 390, ante. 

As to arrest, see also s. 5, ante. 

As to the contents of the indictment, see s. 566 (16), (17), post. 

For alternative verdicts on a charge under this section, and charges under 
which an offence under this section may be found, see s. 581, post. 

The offence under this section is punishable on summary conviction under 
certain circumstances. .See s. 443 (/), post. See also The Vagrants, Gaming, and 
Other Offences Act of 1931, s. 4 (1) (xv), title Vagrants. 

Obtaining letters by false pretences is punishable under s. 168, ante. 

Cf. The Crimes Act 1914-1932, ss. 29 a-29c (Commonwealth). 

As to personation with intent to defraud, see s. 514, post . 

Tho property must have been obtained as a result of the false pretences 
alleged (R. v. Roebuck (1856), 25 L.J.M.C. 101), though it is immaterial that 
other considerations may also have weighed with the person defrauded (R. v. 
Lines (1873), 12 Cox C.C. 451). Where several false pretences are aUeged in 
a count, it is sufficient to sustain a conviction if one of them is made out* 
provided that one was effective as an inducement (R. v. Gibson (1929), 30 
N.S.W.S.R. 282). The pretence must not have been too remote ( R. v. Button , 
[1900] 2 Q.B. 597). 

The pretence need not have been made to the person from whom the property 
was obtained (R. v. Brown (1847), 2 Cox C.C. 348; R. v. Silverlock, [1894] 
2 Q.B. 766). 

To constitute the offence it is sufficient if the property in the goods passes 
from the person defrauded and not necessary that it should pass to the person 
making the false pretence (R. v. O’Sullivan, [1925] V.L.R. 514). 

Bread, meat, drink and refreshments, were held to be “chattels” within a 
former Act constituting the crime of obtaining by false pretences JR. v. Bennett 
(1863), 1 S.C.R. 109). 

As to giving a valueless cheque, see R. v. Gallagher , [1919] Q.W.N. 28; 
13 Q.J.P.R. 96. 

* There may be an attempt to obtain money by false pretences, notwithstand¬ 
ing that money is actually paid to the accused by the person to whom the 
pretence is made, provided such payment is not induced by the pretence, e.g., 
where the payer disbelieves the pretence ( R . v. Ferera, [1907] V.L.R. 241). 

Evidence of letters sent to an accused in the carrying out by him of a long- 
continued scheme of fraud similar in character to the offence charged is 
admissible (R. v. Hull, [1902] St. R. Qd. 1; [1902] Q.W.N. 7). See also R. v. 
Finlayson (1912), 14 C.L.R. 675. 

As to punishment, see R. v. Wallace, [1923] St. B. Qd. 278; [1923] 
Q.W.N. 45; 17 Q.J.P.R. 145; R. v. Fetrie (1928), 22 Q.J.P.R. 125. 

See also R . v. Chong, [1913] Q.W.N. 25; 7 Q.JJP.R. 13; the English and 
Empire Digest, VoL 15, pp. 980 et seq . 

Obtaining Execution of a Security by False Pretences. 

428 . Any person who by any false pretence, and with intent to 
defraud, induces any person to execute, make, accept, indorse, alter,^ or 
destroy, the whole or any part of any valuable security, or to write, 
impress, or affix, any name or seal upon or to any paper or parchment, 
in order that it may be afterwards made or converted into or used or 
dealt with as a valuable security, is guilty of a crime, and is liable to 
imprisonment with hard labour for three years, with or without solitary 
confinement. 
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The offender cannot be arrested without warrant unless found 
committing the offence. 

A false pretence is defined by s. 42 6, ante . 

As to intent to defraud, see s. 643, post . 

For the meaning of lt valuable security”, see s. 1 , ante . 

With respect to arrest, see also s. 5, ante . 

Procuring execution of documents by false pretences is punishable under 
s. 492, post. 

See R. v. Gordon (1889), 23 Q.B.D. 354; R. v. Brixton Prison (Governor). 
[1912] 3 K.B. 424; R. v. Graham (1913), 8 Cr. App. R. 149 (document invalid). 


Cheating. 

429. Any person who by means of any fraudulent trick or device 
obtains from any other person anything capable of being stolen, or 
induces any other person to deliver to any person anything capable of 
being stolen, or to pay or deliver to any person any money or goods, or 
any greater sum of money or greater quantity of goods than he would 
have paid or delivered but for such trick or device, is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for two 
years. 

A person found committing the offence may be arrested without 
warrant. 

For things which arc capable of being stolen, see s. 390, ante. 

As to allegations in the indictment, sqg s. 5G6 (16), (17), post . 

A conviction on a charge of ‘‘causing” a thing to be delivered by means 
of a fraudulent device is good (Phelan v. Watson , [1908] Q.W.N. 6; 2 
Q.J.P.R. 9). 

For alternative verdicts on a charge under this section, and for charges upon 
which a verdict may be brought in under this section, see s. 581, post. 

An offence under this section may under certain circumstances be punished 
on summary ,conviction. Bee s. 443 ( g ), post. 

See the English and Empire Digest, Vol. 15, p. 977. 

As to arrest, see also s. 5, ante , and ss. 546 et seqpost. 

As to cheating at play, see The Gaming Act of 1850, s. 7, title Gaming; 
The Vagrants, Gaming, and Other Offences Act of 1931, s. 20, title Vagrants. 

Conspiracy to Defraud. 

430. Any person who conspires with another by deceit or any 
fraudulent means to affect the market price of anything publicly sold, 
or to defraud the public, or any person, whether a particular person 
or not, or to extort any property from any person, is guilty of a crime, 
and is liable to imprisonment with hard labour for seven years. 

The offender cannot be arrested without warrant. 

As to arrest, see also s. 5, ante. 

A false pretence may suffice to satisfy a charge of conspiracy to cheat or 
defraud though the pretence is such that making it would not constitute the 
statutory crime of false pretences (R. v. Weaver (1931), 45 C.D.R. 321). In 
that case it was said (at p. 334) that “every kind and description of fraudulent 
statement, conduct, trick, or device by which a party may be induced to part 
with his property for less than its value, or to give more than its worth for the 
property of another, falls within the description of fraud necessary to make 
criminal a combination to cheat or defraud.” 

As to what constitutes evidence of this offence, see R . v. O f Connell, [1912J 
Q.W.N. 36; 6 Q.J.P.R. 133; R. v. Einds (1929), 23 Q.J.P.R. 107. 

See the English and Empire Digest, Vol. 15, p. 1015. 

Conspiracies generally are punishable under ss. 541-543, post. 

This section does not add a circumstance of aggravation such as to bring 
s. 575, post, into operation ( R . v. McKenzie, [1937] St. R. Qd. 405). 
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Frauds on Sale or Mortgage of Property. 

431. Any person who, being a seller or mortgagor of any property, 
or being the solicitor or agent of any such seller or mortgagor, with 
intent to induce the purchaser or mortgagee to accept the title offered or 
produced to him, and with intent to defraud— 

(1) Conceals from the purchaser or mortgagee any instrument 
material to the title, or any incumbrance; or 

(2) Falsifies any pedigree on which the title depends or may 
depend; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

“Property’' is defined by s. 1, ante. 

As to the intent to defraud, see s. 643, post. 

Cf. s. 401, ante. 

Pretending to Exercise Witchcraft or TeU Fortunes. 

432. Any person who pretends to exercise or use any kind of 
witchcraft, sorcery, enchantment, or conjuration, or undertakes to tell 
fortunes, or pretends from his skill or knowledge in any occult science to 
discover where or in what manner anything supposed to have been stolen 
or lost may be found, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for one year. 

It was held in New Zealand that a person, was guilty under a similar section 
when he honestly believed he had fortune-telling powers and had no intent to 
deceive ( Copeland v. Cummings, [1921] N.Z.L.R. 326). Contrast McGrath v. 
Vine (1909), N.Z.G.L.R. 480. 

See also Hansen v. Smith (1930), 44 C.L.R. 236; [1930] St. R. Qd. 124, 271; 
24 Q.J.P.R. 118; English and Empire Digest, Vol. 15, p. 1074. 

Cf. The Vagrants, Gaming, and Other Offences Act of 1931, ss. 4 (1) (xvi), 
47 (2), 52, title Vagrants. 


CHAPTER XLI. 

Receiving Property Stolen or Fraudulently Obtained and 

Like Offences. 

Receiving Stolen Property, <&c. 

433. Any person who receives anything which has been obtained 
by meansi of any act constituting an indictable offence, or by means of 
any act done at a place not in Queensland which if it had been done in 
Queensland would have constituted an indictable offence, and which is 
an offence under the laws in force in the place where it was done, 
knowing the same to have been so obtained, is guilty of a crime. 

If the offence by means of which the thing was obtained is a crime, 
the offender is liable to imprisonment with hard labour for fourteen 
years. 

In any other ease the offender is liable to imprisonment with hard 
labour for seven years. 

For the purpose of proving the receiving of anything it is sufficient 
to show that the accused person has, either alone or jointly with some 
other person, had the thing in his possession, or has aided in concealing 
it or disposing of it. 

Indictable offences include crimes and misdemeanours. See s. 3, ante. 

For the territorial limits of Queensland, see the section on Constitutional 

Origins and Development in the Preliminary Note to the title Constitution. 

Cf. s. 12, ante. 

As to the jurisdiction within the State in which an offender may be tried, 

see s. 557 (4), ante. 
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As to joinder of charges, see ss. 568 (4), (5), 589, post . 

An offence under this section may under certain circumstances be punished 
on summary conviction. See s. 443 (i), post. 

Proof of possession is essential on a charge of (c receiving 9 9 (R. v. Berger 
(1915), 84 L.J.K.B. 541); mere knowledge is insufficient ( R . v. Watson , [1916 | 
2 K.B. 385). 

For what constitutes possession, see s. 1 (‘‘have in possession M ), ante ; 
JL v. Hobson (1854), 6 Cox C.C. 410 (control of goods); JL v. Smith (1855), 
24 L.J.M.C. 135 (absolute control over person in possession) ; R . v. Gleed (1916), 
12 Cr. App. B. 32 (manual possession unnecessary) ; R. v. Farr (1841), 2 Mood. 
& It. 346 (receipt by servant with knowledge of master); cf. JL v. Pearson 
(No. 2) (1908), 72 J.P. (Eng.) 451 (receipt by servant without knowledge of 
master); R . v. Payne (1909), 3 Cr. Aj)p. B. 259 (exclusive possession not 
necessary). As to pawning, see R. v. Rowland, [1910] 1 K.B. 458. 

The mere fact that a person found in possession of property gave an untrue 
account of the way in which he obtained possession, is not sufficient to support 
either a charge of stealing or receiving. To raise the presumption that he stole 
the property or received it knowing it to have been stolen, it is necessary that 
there should be evidence of ownership in some person other than the accused,, 
and also that the property was stolen ( Trainer v. R. (1906), 4 C.L.B. 126). 
Where the accused gives an explanation of his possession which may reasonably 
he true, even though he does not convince the jury of it, he is entitled to be 
acquitted (JL v. Schama (1914), 24 Cox C.C. 591). With respect to the presump¬ 
tion of fact arising from recent possession of stolen goods, sec, further, notes to 
s. 398, ante. 

There is no receiving by accepting the proceeds in silver of a bank note 
which has been stolen (R. v. Richards , [1934] Q.W.N. 19; 28 Q.J.P.B. 88). 

For what is sufficient corroboration, under s. 632, post , of the evidence of 
an accomplice, see R. v. Mills, [1931] Q.W.N. 26; 25 Q.J.P.B. 63. 

A verdict of guilty of having'possession of stolen property knowing it to 
have been stolen is not a verdict of guilty on a charge of receiving (IL v. 
Patterson , [1906] Q.W.N. 32). 

For what amounts to a verdict of receiving, see R. v. Livingston (No. 2), 
[1933] St. B. Qd. 175. 

See further the English and Empire Digest, Vol. 15, p. 960; Halsbury’s 
Laws of England (2nd ed.), Vol. 9, p. 550 ; 

As to the proper punishment to be imposed, see R. v. Cooper (1930), 24 
Q.J.P.B. 175. 

As to possession of goods suspected of being stolen, see The Vagrants, 
Gaming, and Other Offences Act of 1931, ss. 25, 47 (2), 52, title Vagrants. 

Receiving after [Change of Ownership ]. 

434. When a thing has been obtained by means of any act 
constituting an indictable offence, or by means of an act done at a place 
not in Queensland which if it had been done in Queensland would have 
constituted an indictable offence, and which is an offence under the laws 
in force in the place where it was done, and another person has acquired 
a lawful title to it, a subsequent receiving of the thing is not an offence 
although the receiver knows that the thing had previously been so 
obtained. 

In the cross-heading to this section the words “Change of Ownership 9 9 were 
substituted for “Recovery of Owner 99 by The Criminal Code Correction of Errors 
Act of 1900, s. 1, post. 

Indictable offences consist of crimes and misdemeanours. See s. 3, ante . 

For the territorial bounds of Queensland, see the section on Constitutional 
Origins and Development in the Preliminary Note to the title Constitution. 

Taking Reward for Recovery of Property obtained by means of 

Indictable Offences. 

435. An y person who corruptly receives or obtains, or corruptly 
agrees to receive or obtain, any property or benefit of any kind upon an 
agreement or understanding that he will help any person to recover 
anything which has been obtained by means of any act constituting 
an indictable offence, or by means of any act done at a place not in 
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Queensland which if it had been done in Queensland would have 
constituted an indictable offence, and which is an offence under the laws 
in force in the place where it was done, is, unless he has used all due 
diligence to cause the offender to be brought to trial for the offence, 
guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

<l Property ?? is defined in s. 1, ante . 

The word £ i corruptly J} involves knowledge that the taking is wrong and 
■doing it with an evil purpose (22. v. Worthington, [1921] V.L.R. 660). 

There is no taking within this section where the reward is merely taken 
custody of by the accused as messenger or agent (Ibid.), 

As to this offence, see further the English and Empire Digest, Vol. 15, 
pp. 706, 707. 

Publicly offering a reward for return of stolen property is punishable under 
s. 135, ante . 


CHAPTER XLII. 

Frauds by Trustees and Officers of Companies and Corporations: 

False Accounting. 

Trustees Fraudulently Disposing of Trust Property. 

436. Any person who, being a trustee of any property, destroys 
the property with intent to defraud, or with intent to defraud converts 
the property to any use not authorised by the trust, is guilty of a crime, 
and is liable to imprisonment with hard labour for seven years, with or 
without solitary confinement. 

The offender cannot be arrested without warrant. 

If civil proceedings have been taken against a trustee in respect of 
any act done by him which is an offence under the provisions of this 
section, he c ann ot be afterwards prosecuted for the same cause, as for an 
offence, on the complaint of the person by whom the civil proceedings 
were taken, without the sanction of the court or judge before whom the 
civil proceedings were had or are pending. 

For the purposes of this section the term “Trustee” includes the 
following persons and no others, that is to say,—< 

Trustees upon express trust created by a deed, will, or instru¬ 
ment in writing, whether for a public or private or charitable 
purpose; 

Trustees appointed by or under the authority of a Statute for 
any such purpose; 

Persons upon whom the duties of any such trust as aforesaid 
devolve; 

Executors and administrators; 

Liquidators, trustees, and other like officers, acting under any 
law relating to joint stock companies or to insolvent debtors, by 
whomsoever appointed or elected. 

An intent to defraud any particular person need not be proved (s. 643, post). 

For a defence, see s. 439, post. 

As to arrest, see also s. 5, ante . 
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For the law relating to joint stock companies, see title Companies. For 
the law relating to insolvent debtors, see the Bankruptcy Act 1924-1933. 
(Commonwealth). 

To bring a case within the first paragraph of the definition of “ trustee 
the trust must be created by some person other than the trustee (B. v. Ahrenfeldt■ 
(1869), 8 N.S.W.S.C.R. 242). 

The instrument in writing under that paragraph must be something ejusdem 1 
generis with a deed or will ( B . v. Ahrenfeldt , supra). 

As to how far a trustee ‘‘upon express trust’ 5 of property is trustee “upon* 
express trust 77 of the proceeds of its sale by him, see B. v. Johnes (1806), Souths 
Australian Reports 1865-1866, p. 91. 

The reference to executors includes executors who are not also trustees (K 
v. Taylor (1870), 1 Yll. (L.) 84). 

See further as to the subsistence of trust B. v. Fletcher (1862), 31 
L.J.M.C. 206; B. v. Townsend (1884), 15 Cox C.C. 466; B. v. Davies, [1913] 
1 KB. 573; Lanier v. B., [1914] A.C. 221; B. v. Tuttle (1929), 45 T.L.R. 357, 

See also Halsbury’s Laws of England (2nd ed.), VoL 9, p. 525. 


Directors and Officers of Corporations or Companies Fraudulently 
Appropriating Property, or Keeping Fraudulent Accounts, or 
Falsifying Boohs or Accounts. 

437. Any person who— 

(1) Being a director or officer of a corporation or company, 
receives or possesses himself as such of any of the property 
of the corporation or company otherwise than in payment of 
a just debt or demand, and, with intend to defraud, omits 
either to make a full and true entry thereof in the books 
and accounts of the corporation or company, or to cause or 
direct such an entry to be made therein; or • 

(2) Being a director, officer, or member, of a corporation or 
company, does any of the following acts with intent to 
defraud, that is to say,— 

(a) Destroys, alters, mutilates, or falsifies, any book, document, 
valuable security, or account, which belongs to the corpo¬ 
ration or company, or any entry in any such book, 
document, or account, or is privy to any such act; or 

(£>) Makes or is privy to making any false entry in any such 
book, document, or account; or 

(c) Omits or is privy to omitting any material particular from 
any such hook, document, or account; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years, with or without solitary confinement. 

The offender cannot be arrested without warrant. 

As to intent to defraud, see s. 643, post. 

For a defence, see s. 439, post . 

As to arrest, see also s. 5, ante. 

The term “officer 77 is to be taken in a popular and not in a legal sense. 
An assistant-manager of a bank was accordingly held to be an officer of a 
corporation ( B. v. Draper (1878), 1 V.R. (L.) 118). 

As to necessity for proof of appointment as director or other officer, see 
li . v. Atlcins (1900), 64 J.P. (Eng.) 361; B. v. Lawson. [1905] 1 KB. 541. 
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False Statements by Officials of Companies. 

438. Any person who, being a promoter, director, officer, or 
auditor of a corporation or company, either existing or intended to be 
formed, makes, circulates, or publishes, or concurs in making, circulating, 
or publishing, any. written statement or account which, in any material 
particular, is to his knowledge false, with intent thereby to effect any 
of the purposes following, that is to say,— 

(a) To deceive or defraud any member, shareholder, or creditor, 
of the corporation or company, whether a particular person 
or not; 

(b) To induce any person, whether a particular person or not, to 
become a member of, or to intrust or advance any property 
to, the corporation or company, or to enter into any security 
for the benefit thereof; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years, with or without solitary confinement. 

The offender cannot be arrested without warrant. 

For a defence, see s. 439, post 

As to arrest, see also s. 5, ante . 

With respect to necessity for proof of appointment as director or other 
officer, see E. v. Atkins (1900), 64 J.P. (Eng.) 361; E. v. Lawson, L1905J 
1 K.B. 541. 

An account rendered to a company by a former officer after his discharge, 
and being in the nature of an account as between principal and agent, does not 
fall within this section (E. v. Taylor (1902), 5 ]ST.2.Gr.L.E. 261). 

As to intent to deceive or defraud, see E . v, Birt (1899), 63 J.P. (Eng.) 
328, and cf. Be London and Glole Finance Corporation , [1903] 1 Ch. 728. 

See also the English and Empire Digest, Vol. 15, p. 939. 

Defence. 

439. It is a defence to a charge of any of the offences hereinbefore 
in this Chapter defined to prove that the accused person, before being 
charged with the offence, and in consequence of the compulsory process 
of a court of justice in an action or proceeding instituted in good faith 
by a party aggrieved, or in a compulsory examination or deposition 
before a eourt of justice, disclosed on oath the act alleged to constitute 
the offence. 

A person is not entitled to refuse to answer any question or inter¬ 
rogatory in any civil proceeding in any court, on the ground that his 
doing so might tend to show that he had committed any such offence. 

As to what amounts to compulsory disclosure, see B. v. Gunnell (1886), 16 
Cox C.C. 154. The disclosure must be Iona fide, and not made for the express 
purpose of screening the person making it from the consequences of his acts 
(B. v. Strahan (1855), 7 Cox C.C. 85). 

Disclosure by a voluntary witness in a civil action on cross-examination 
-without objection is not a disclosure in consequence of compulsory process (B. 
v. Noel, [1914] 3 K.B. 848; B. v. Tuttle (1929), 45 T.L.B. 357). 

Misappropriation by Members of Local Authorities. 

440. Any person who, being a member of a Local Authority— 

(1) Advisedly applies any money forming part of any fund under 
the control of the Local Authority to any purpose to which, 
to his knowledge, it cannot lawfully he applied; or 

(2) Advisedly concurs in any such application of any sucb 
money; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 
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The term “Local Authority” includes any corporation or board 
constituted or appointed under the authority of a Statute, and charged 
with the administration of moneys for any purposes of local concern. 

A prosecution for either of the offences defined in this section 
cannot be begun except by the direction of a Crown Law Officer. 

“ Advisedly ’’ connotes deliberation. See covering letter of Sir Samuel 
Griffith to Attorney-General, dated October 29, 1897; Wilson and Graham on The 
Criminal Code, p. x. 

As to the direction of a Crown Law Officer, see s. 1 (“ Crown Law Officer”), 
ante, and s. 638, post. 

As to liability of members to recoup moneys unlawfully spent, see The 
Local Government Act of 1936, s. 29 (8), (9), title Local Autiiouities. 


Fraudulent False Accounting. 

441. Any person who, being a clerk or servant, or being employed 
or acting in the capacity of a clerk or servant, does any of the acts 
following with intent to defraud, that is to say,— 

(a) Destroys, alters, mutilates, or falsifies, any book, document, 
valuable security, or account, which belongs to or is in the 
possession of his employer, or has been received by him on 
account of his employer, or any entry in any such book, 
document, or account, or is privy to any such act; or 

(5) Makes or is privy to making any false entry in any such 
book, document, or account; or 

(c) Omits or is privy to omitting any material particular from 
any such book, document, or account; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

The terms ‘ ‘ elerk ’ “servant” and “valuable security” are defined by 
s. 1, ante. 

As to intent to defraud, see s. 643, post. 

An intent merely to hinder or delay a person in seeking to recover his 
property may be an intent to defraud (22. v. Ail)erton, [1931] V.L.B. 237). 

There is an omission of a material particular where there is an omission 
of any material entry which extrinsic evidence shows it was the duty of the 
accused to insert (22. v. Mackey, [1919] V.L.B. 39). 

See also the English and Empire Digest, Vol. 15, p. 940. 

Cf. The Earn Produce Agents Act of 1917, ss. 8b, 8e, title Agriculture ; 
The Auctioneers and Commission Agents Act of 1922, ss. 14, 22, 24, title 
Auctioneers and Commission Agents. 


False Accounting by Public Officer. 

442. Any person who, being an officer charged with the receipt, 
custody, or management of any part of the public revenue or property, 
knowingly furnishes any false statement or return of any money or 
property received by him or entrusted to his care, or of any balance of 
money or property in his possession or under his control, is guilty of a 
misdemeanour, and is liable to imprisonment with hard labour for two 
years. 

Semite, the intention with which a false statement or return is knowingly 
furnished under this section is immaterial. Sec Lorenzo v. Carey (1921), 29 
C.L.B. 243. 
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[CHAPTER SLII.a. 

Secret Commissions.] 

[442A. (1.) Definitions.—In this Chapter— 

The term “agent” includes any corporation, firm, or person 
acting or having been acting, or desirous or intending to act, 
for or on behalf of any corporation, firm, or person, whether 
as agent, partner, co-owner, clerk, servant, employee, banker, 
broker, auctioneer, architect, clerk of works, charterer, master 
mariner, purser, or any member of the crew of a vessel, 
engineer, barrister, solicitor, legal practitioner, conveyancer, 
surveyor, buyer, salesman, ‘foreman, trustee, official assignee, 
executor, administrator, liquidator, trustee in bankruptcy or 
of a deed of assignment, receiver, director, manager, or other 
officer or member of the committee or governing body of any 
corporation, club, partnership, or association, or in any other 
capacity, either alone or jointly with any other corporation, 
firm, or person, and whether in his own name or in the name 
of his principal or otherwise: the term also includes a Minister 
of the Crown, and a person serving under the Crown or a 
Minister of the Crown, or corporation representing the 
Crown, and a person serving under any local authority, 
harbour board, water authority, or any other local or public 
body constituted by or under any Act; 

The term “contract” includes contract of sale or of employment, 
or any other contract whatever including an order for any 
commodity; 

The term “court” means the Supreme Court or a judge thereof, 
or police magistrate or justices having jurisdiction with 
respect to an offence against this Chapter; 

The term “local authority” means a local authority constituted 
under “The Local Authorities Acts, 1902 to 1929”: the term 
also includes the Brisbane City Council constituted under 
“The City of Brisbane Acts, 1924 to 1930”; 

The term “principal” includes a corporation, firm, or other 
person for or on behalf of whom the agent acts, has acted, 
or is desirous or intending to act: the term also includes the 
Crown, a Minister of the Crown, or corporation representing 
the Crown, or any local authority, harbour board, water 
authority, or any other local or public body constituted by 
or under any Act for or on behalf of whom the agent acts, 
has acted, or is desirous or intending to act; 

The term “trustee” includes the public curator, an executor, 
administrator, liquidator, official assignee, or trustee in 
bankruptcy, receiver, committee of the estate of an insane 
person, person having power to appoint a trustee, or person 
entitled to obtain probate of the will or letters of administra¬ 
tion to the estate of a deceased person, or any other person 
occupying a fiduciary position; 

The term “valuable consideration” includes any real or personal 
property; also money, loan, office, place, employment, agree¬ 
ment to give employment, benefit, or advantage whatsoever, 
and any commission or rebate, payment in excess of actual 
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value of the goods or service, deduction or percentage, bonus 
or discount, or any forbearance to demand any moneys or 
moneys’ worth or valuable thing; also some detriment, loss 
or responsibility given, suffered, or taken, or the refraining 
from carrying out or doing something which lawfully should 
be done; and the acceptance of any of the said things shall 
be deemed the receipt of a valuable consideration; 

The offer of any valuable consideration includes any 
offer of any agreement or promise to give, and every holding 
out of any expectation of valuable consideration; 

The receipt of any valuable consideration includes any 
acceptance of any agreement, promise, or offer to give, or of 
any holding out of any expectation of valuable considera¬ 
tion ; 

The expression “advice given” or words to the like effect includes 
every report, certificate, statement, and suggestion intended 
to influence the person to whom the same is made or given, 
and every influence deliberately or expressly exercised by 
one person over another; 

The expression “in relation to his prineipaPs affairs or business” 
implies the additional words “whether within the scope of his 
authority or course of bis employment as agent or not”; 

The' expression “person having business relations with the 
principal” includes the Crown, a Minister of the Crown, or 
corporation representing the Crown, or any local authority, 
harbour board, water authority, or any other local or public 
body constituted by or under any Act; also every corpora¬ 
tion, firm, or other person, whether as principal or agent, 
carrying on or having carried on or desirous or intending to 
carry on any negotiation or business with any principal, or 
engaged or interested or having been engaged or interested 
in the performance of any contract with or in the execution 
of any work or business for or in the supply of any goods or 
chattels to any principal; and also includes any agent or 
employee of the Crown, a Minister of the Crown, or corpora¬ 
tion representing the Crown, or of any local authority, 
harbour board, water authority, or any other local or public 
body constituted by or under any Act, or of any such 
corporation, firm, or other person; 

The expressions “solicit any valuable consideration” and 
“valuable consideration solicited,” and words to the like 
effect, shall be construed with the following directions, 
namely—That every agent who diverts, obstructs, gives 
untruthful reports, or interferes with the proper course of 
business or manufacture, or impedes or obstructs, or fails to 
use due diligence in the prosecution of any negotiation or 
business with the intent to obtain the gift of any valuable 
consideration from any other person interested in the said 
negotiation or business, or with intent to injure any such 
person, shall be deemed to have solicited a valuable considera¬ 
tion from a person having business relations with the 
principal of such agent. 



848 


ss. 442A-442C. Criminal Law. [Vol. II. 

(2.) Prohibition of indirect acts. —Any act or thing prohibited 
liy this Chapter is prohibited whether done directly or indirectly by the 
person mentioned or by or through any other person.] 

This section and the preceding cross-headings were inserted by The Criminal 
Code (Prohibition of Secret Commissions) and Further Amendment Act of 1931, 
s. 2, post; s. 14 of that Act provides that ss. 442a-442m as inserted herein by 
ss. 2-13 of that Act shall constitute Chapter XLIIa of this Code. 

“Agent.” —The terms "clerk” and "servant” are defined by s. 1, ante . 

" Local authority .”—The Local'Authorities Acts, 1902 to 1929, have been 
replaced by The Local Government Act of 1936, title Local Authorities. 

For The City of Brisbane Acts, 1924 to 1936, see the title Brisbane in the 
Volume containing Local, Personal and Private Acts. 

[442B. Receipt or solicitation of secret commission by an agent.— 

Any agent who corruptly receives or solicits from any person for himself 
or for any other person any valuable consideration— 

(a) As an inducement or reward for or otherwise on account of 
doing or forbearing to do, or having done or forborne to do, 
any act in relation to his principal’s affairs or business; or 

(b) The receipt or any expectation of which would in any way 
tend to influence him to show, or to forbear to show, favour 
or disfavour to any person in relation to his principal’s 
affairs or business; or 

Gift or offer of secret commission to an agent. —Any person who 
corruptly gives or offers to any agent any valuable consideration— 

{a) As an inducement or reward for or otherwise on account 
of the agent doing or forbearing to do, or having done or 
forborne to do, any act in relation to his principal’s affairs 
or business; or 

(5) The receipt or any expectation of which would in any way 
tend to influence the agent to show, or to forbear to show, 
favour or disfavour to any person in relation to his principal’s 
affairs or business, 

is guilty of an offence.] 

This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 3, post. 

For terms used in this section, see s. 442a (1), ante. 

For penalty, see s. 442i, post. 

See also s. 442a (2), ante, and s. 442m, post. 

With respect to the meaning of ‘ ‘ corruptly ”, see E. v. Stevenson, [1907 f 
V.L.R. 475. 

As to what constitutes a payment of money, see Morgan v. Babcock $• 
Wilcox Ltd. (1929), 43 C.L.E. 163. 

As to when a receipt takes place within the jurisdiction, see ibid. 

As to how far the operation of this section is limited by the existence of 
the Commonwealth Secret Commissions Act 1905, see B. v. Gates (1928), 41 
C.L.R. 519. 

See also the English and Empire Digest, Vol. 15, p. 1014. 

Cf. ss. 87, 118, 121, ante. 

[442C. (1.) Secret gifts received by parent, wife, child, partner, 
&c., of agent. —Any valuable consideration received or solicited by 
any parent, husband, wife, or child of any agent, or by his partner, 
■clerk, or employee, from any person having business relations with the 
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principal of such agent, shall be deemed to have been received or solicited 
by the agent unless it be proved that the valuable consideration was so 
received or solicited without the consent, knowledge, or privity of the 
agent. 

(2.) Any valuable consideration— 

O) Secret gifts to parent, wife, child, partner, &c., of agent.— 

Given or offered to any parent, husband, wife, or child of 
any agent, or to his partner, clerk, or employee, and so 
given or offered with the consent, knowledge, or privity of 
the agent; or 

(b) Given or offered, at the agent’s request, to any person by 
any person having business relations with the principal of 
such agent, 

shall be deemed to have been given or offered to the agent.] 

This section was inserted by The Criminal Code (Prohibition of Secret 

Commissions) and Further Amendment Act of 1931, s. 4, post. 

For definitions of expressions used in this section, see s. 442 a (1), ante. 
For penalty, see s. 4421, post. 

See also s. 442a (2), ante, and s. 442m, post. 

[442D. False or misleading receipt or account.— Any person who 
with intent to deceive or defraud the principal gives to any agent, or any 
agent who receives or uses or gives to the principal any receipt, invoice, 
account, or document in respect of which or in relation to a dealing 
transaction or matter in which the principal is interested, and which— 
(a) Contains any statement which is false or erroneous or 
defective in any important particular, or contains an over¬ 
charge or is in any way likely to mislead the principal; or 
(l) Omits to state explicitly and fully the fact of any commis¬ 
sion, percentage, bonus, discount, rebate, repayment, gratuity, 
or deduction having been made, given, or allowed, or agreed 
to be made, given, or allowed, 

is guilty of an offence.] 

This section was inserted by The Criminal Code (Prohibition of Secret. 

Commissions) and Further Amendment Act of 1931, s. 5, post. 

For expressions used, see s. 442a (1), ante. 

See also ss. 442i, 442 m, post. 

[442E, (1.) Secret commission for advice given.— Whenever any 
advice is given by one person to another, and such advice is in any way 
intended or likely to induce or influence the person advised— 

(a) To enter into a contract with any third person; or 
(l) To appoint or join with another in the appointment, or to 
vote for or to aid in obtaining the election or appointment, 
or to authorise or join with another in authorising the 
appointment of any third person as trustee, director, 
manager, or official, 

and any valuable consideration is, without the assent of the person 
advised, given by such third person to the person giving the advice, the 
gift or receipt of the valuable consideration is an offence; but this 
subsection shall not apply when the person giving the advice was, to the 
knowledge of the person advised, the agent of such third person, or 
when the valuable consideration was not given in respect of such 
advice. 
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(2.) Offer or solicitation of secret commission in return for advice 
given or to be given. —Any offer or solicitation of a valuable considera¬ 
tion in respect of any advice given, or to be given, by one person to 
another with a view to induce or influence the person advised— 

(a) To enter into a contract with the person offering or solicited; 
or 

(b) To appoint or join with another in appointing, or to vote 
for or to aid in obtaining the election or appointment, or to 
authorise or join with another in authorising the appoint¬ 
ment of the person offering or solicited as trustee, director, 
manager, or official, 

find with the intent that the gift or receipt of such valuable considera¬ 
tion is not to be made known to the person advised, is an offence; but 
this subsection shall not apply when such first-mentioned person is the 
agent of the person offering or solicited.] 

This section was inserted "by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 6, post . 

For the meaning of “ adviceand other expressions used in this section, 
see s. 442a (1), ante . 

See also s. 442a (2), ante , and ss. 442i, 442m, post. 

[442F. Secret commission to trustee in return for substituted 
appointment. —Any person who offers or gives any valuable considera¬ 
tion to a trustee, or any trustee who receives or solicits any valuable 
consideration for himself or for any other person, without the assent 
of the persons beneficially entitled to the estate or of a judge of the 
Supreme Court, as an inducement or reward for appointing or having 
appointed, or for joining or having joined with another in appointing, 
or for authorising or having authorised, or for joining or having joined 
with another in authorising, any person to be appointed in his stead 
or instead of him and any other person as trustee, is guilty of an offence.] 

This section was inserted hy The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 7, post . 

See s. 442a, ante, and ss. 442i, 442m, post . 


[442G. Liability of director, &c., acting without authority. —Any 

director, manager, or officer of a company, or any officer or member of 
the ere-w of any vessel, or any person acting for another, who knowingly 
takes part in or is in any way privy to doing, or attempts to do, any act 
or thing without authority -which, if authorised, would be in contra¬ 
vention of any of the provisions of this Chapter, is guilty of an offence.] 

This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 8, post. 

Sea s. 442 a, ante, and s. 442i, post. 

[442H. Offences. —All proceedings in respect of offences against 
this Chapter shall, subject as hereinafter provided, be heard and deter¬ 
mined in a summary way by complaint under 11 The Justices Acts, 1886 
to 1929": 

Provided always that— 

(a) Trial by jury. —If the police magistrate or justices before 
whom any person is brought, charged with any of the offences 
hereinbefore in this Chapter defined, is or are of opinion that 
there ought to he a prosecution as for an indictable offence; or 
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(6) If the person brought before such police magistrate or 
justices, charged with any of the offences hereinbefore in this 
Chapter defined, intimates to the police magistrate or 
justices that he desires to be tried by a jury, 

the police magistrate or justices shall abstain from dealing with the 
case summarily and shall commit the defendant to take his trial for the 
indictable offence; and the offence with which the person is so charged 
shall be and be deemed to be an indictable offence accordingly.] 

[Time for prosecutions. —Provided further, any proceedings as 
aforesaid may be begun within two years after the offence is committed 
or within one year after the discovery of the offence, whichever is the 
later period.] 

This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 9, post. The second 
proviso was added by The Dairy Produce Acts and Other Acts Amendment Act 
of 1934, h . 11, title Dairy Produce. 

For The Justices Acts, 188(5 to 1932, see title Justices, 

As to proceedings, see also ss, 550, 574, post. 

As to burden of proof with respect to time of commencement of the 
prosecution, see Morgan v. Babcock and Wilcox Ltd. (1929), 43 C.L.E. 163. 


[4421. Penalty on conviction. —Any person guilty (whether on 
indictment or on summary conviction) of an offence against this 
Chapter is— 

(a) Liable, if a corporation, to a penalty of one thousand pounds, 
and if any other person to imprisonment for any period not 
exceeding one year, with or without hard labour, or to a 
penalty not exceeding five hundred pounds, or to imprison¬ 
ment and penalty as aforesaid; and 

(b) In addition, liable to be ordered to pay to such person and 
in such manner as the court directs the amount or value, 
according to the estimation of the court, of any valuable 
consideration received or given by him, or any part thereof, 
and such order shall be enforceable in the same manner as 
an order of the court.] 

This section, was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 10, post . 

For the meaning of “valuable consideration } see s. 442a (1), ante . 

See also s. 442 j, post. 


[442J. Court may order withdrawal of trifling or technical cases.— 

If in any prosecution under this Chapter it appears to the court that 
the offence charged is, in the particular ease, of a trifling or merely 
technical nature, or that in the particular circumstances it is inexpedient 
to proceed to a conviction, the court may in its discretion, and for 
reasons stated on the application of the accused, dismiss the ease; hut 
the court may, if it thinks fit, make the order mentioned in the last 
preceding section.] 

This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 11, post. 
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[442K. Witness giving 1 answers criminating himself. — (1.) A person 
who is called as a witness in any proceeding under this Chapter shall 
not be excused from answering any question relating to any offence 
against this Chapter on the ground that the answer thereto may 
criminate or tend to criminate him. 

(2.) An answer to a question in any such proceeding shall not, 
except in the said proceeding or in the case of any prosecution for perjury 
in respect of such answer, be in any proceeding, civil or criminal, 
■admissible in evidence against the person so answering.] 

This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 12, post. 

For the general grounds upon which a witness may refuse to give an answer 
which may criminate him, see Halsburv’s Laws of England (2nd ed.), Vol. 13, 
p. 729. 

Perjury is punishable under s. 123, ante. 

See also s. 442 l, post. 

[442L. (1.) Certificate to witness. —A witness in any proceeding 
under this Chapter who, in the judgment of the court, answers truly 
all questions which he is required by the court to answer shall be entitled 
to receive a certificate from the court stating that such witness has so 
answered. 

(2.) Stay of proceedings against such witness. —When a person 
has received a certificate as aforesaid, and any criminal proceeding is at 
any time instituted against him in respect of the offence which was in 
question in the proceeding in which the said person was called as a 
witness, the court having cognizance of the ease shall, on proof of the 
certificate and of the identity of the offence in question in the two cases, 
stay the proceedings.] 

This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 12, post. 

See s. 442 k, ante. 


[442M. (1.) Custom of itself no defence. —In any prosecution 
under this Chapter it does not amount to a defence to show that the 
receiving, soliciting, giving, or offering of any valuable consideration 
therein mentioned or referred to is customary in any trade, business, or 
calling. 

(2.) Burden of proof that gift not secret commission. —If in any 

prosecution under this Chapter it is proved that any valuable con¬ 
sideration has been received or solicited by an agent from or given or 
offered to an agent by any person having business relations with the 
principal, without the assent of the principal, the burden of proving 
that such valuable consideration was not received, solicited, given, or 
offered in contravention of any of tbe provisions of this, Chapter shall 
be on the accused. 

(3.) Consent to prosecution. —No prosecution under this Chapter 
shall be commenced without the consent of a Crown Law Officer.] 

This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 13, post. 

For meaning of terms used in this section, see s. 442 a (1), ante. 

As to the consent of a Crown Law Officer, see s. 1 ("Crown Law Officer”), 
ante, and s. 638, post. 
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CHAPTER XLIII. 

Summary Conviction for Stealing and like Indictable Offences. 

Indictable Offences which may be dealt with Summarily. 

443. When a person is charged before two justices with any of the 
indictable offences following, that is to say,— 

(a) Stealing anything of such a kind and under such circum¬ 
stances that the greatest punishment to which an offender 
convicted of the offence is liable does not exceed imprison¬ 
ment for three years with hard labour; 

(b) Killing, with intent to steal the skin or carcass or any part 
of the skin or carcass, any animal of such a kind that the 
greatest punishment to which an offender convicted of the 
offence of stealing the animal is liable does not exceed 
imprisonment for three years with hard labour; 

(c) Stealing anything from the person of another; 

(d) Stealing by a clerk or servant of anything which is the 
property of his employer, or which came into his possession 
on account of his employer; 

(e) Making anything moveable with intent to steal it, without 
circumstances of aggravation; 

(/) Obtaining or procuring the delivery of anything by a false 
pretence with intent to defraud; 

( g) Obtaining by means of a fraudulent trick or device anything 
capable of being stolen, or inducing, by means of any such 
trick or device, the delivery or payment of any money or 
goods or other thing capable of being stolen; 

(h) Attempting to commit any of the offences aforesaid; 

(i) Receiving anything which has been obtained by means of a 
crime or misdemeanour of such a nature, or committed under 
such circumstances, that the offender who committed the 
crime or misdemeanour might be summarily convicted under 
the provisions of this section; 

( j ) Counselling or procuring the commission of any of the 
offences aforesaid; 

then, if the age of the accused person at the time of the alleged commis¬ 
sion of the offence was in the opinion of the justices greater than twelve 
years, and if— 

(1) The value of the property in question does not exceed five 
pounds; or 

(2) The age of the accused person at the time of the alleged 
commission of the offence did not in the opinion of the 
justices exceed sixteen yeai*s; or 

(3) The accused person admits that he is guilty of the offence, 
and it appears to the justices that the nature of the offence 
is such, whatever may be the value of the property in 
question, that the offender may be adequately punished 
upon summary conviction; 

the justices may deal with the charge summarily. 
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The offender is liable on such summary conviction to imprisonment 
with hard labour for six months, or to a fine of twenty-five pounds. 

As to para, (a), see s. 398, ante. 

As to para, (b), see s. 402, ante. 

As to paras, (c) and (d), see s. 398 rv (1), vi, ante. 

As to para, (e), see s. 403, ante. “Circumstance of aggravation’’ is defined 
by s. 1, ante. 

As to para. (/), see s. 427, ante. 

As to para, (g), see s. 429, ante. 

With para, (b), cf. s. 535, post. 

As to para, (i), see s. 433, ante. 

With regard to para, (j), see ss. 7, 9, ante. 

As to a bona fide claim of right, see Mi!chert v. Buttress, [1909] Q.W.N. 23; 
3 Q.J.P.R. 101. 

Procedure. 

444. Before the accused person is asked to show cause why he 
should not be convicted, the justices are required to explain to him that 
lie is entitled to be tried by a jury, and is not obliged to make any 
defence before them, and to ask him whether he objects to the charge 
being dealt with summarily. 

If the accused person, or, in a ease where the age of the accused 
person at the time of the alleged commission of the offence did not, in 
the opinion of the justices, exceed sixteen years, his parent or guardian, 
does not object to the justices dealing with the charge summarily, the 
justices are required to reduce the charge to writing and to read it to 
the accused person, and then to ask him whether he is guilty or not 
guilty of the offence ; and if he says that he is guilty they are to convict 
him of the offence, but if he says that he is not guilty they are required 
to hear his defence, and then deal with the charge summarily. 

If the justices find that the charge is proved, they may, whether 
they impose any punishment or not, order the offender to make restitu¬ 
tion of the property, if any, in respect of which the offence was 
committed, to the owner thereof; and if the property is not at once 
restored, they may order the offender to pay the amount of its value, to 
be assessed by them, to the owner, either in one sum or by such instal¬ 
ments, and at such times, as they think fit. 

(1) If the age of the accused person at the time of the alleged 
commission of the offence did not in the opinion of the 
justices exceed sixteen years, and his parent or guardian 
objects to the charge being dealt with summarily; or 

(2) If the age of the accused persou at that time in their opinion 
exceeded sixteen years, and it appears that, by reason of his 
having been previously convicted of some offence on indict¬ 
ment, be is liable, on conviction of the offence charged, to 
imprisonment for a term of more than three years; or 

(3) If for any reason the justices are of opinion that the charge 
is a fit subject for prosecution by indictment ; 

the justices are required to abstain from dealing with the case 
summarily. 

As to power of justices to amend a complaint by inclusion of an offence 
other than that charged, see B. v. Suit (1903), 6 W.A.L.R. 56. 

For steps to he taken by the justices on conviction or acquittal, see The 
Justices Act of 1886, s. 197, title Justices. 

The procedure under this Chapter is applied in certain other cases by 
s. 481, posit. 
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CHAPTER XLIV. 

Offences Analogous to Stealing Punishable on Summary 

Conviction. 

Unlawfully using Cattle. 

445. Any person who unlawfully uses a horse, mare, gelding, ass, 
mule, camel, bull, cow, ox, ram, ewe, wether, goat, or pig, or the young 
of any such animal, without the consent of the owner, or of the person 
in lawful possession thereof, is guilty of an offence, and is liable on 
summary conviction to imprisonment with hard labour for one year, or 
to a fine of twenty pounds for every animal so used. 

[Without in any wise limiting the meaning of the term "unlawfully 
uses,” such term shall, for the purposes of this section, also mean and 
include the unlawful possession, by any person, of any horse, mare, 
gelding, ass, mule, camel, bull, cow, ox, ram, ewe, wether, goat or pig, 
or the young of any such animal, without the consent of the owner or 
of the person in lawful possession thereof, and with intent to deprive 
the owner or person in lawful possession thereof of the use and/or 
possession of such horse, mare, gelding, ass, mule, camel, bull, cow, ox, 
ram, ewe, wether, goat, or pig, or the young of any such animal, either 
temporarily or permanently.] 

The paragraph in square brackets was added by The Criminal Code 
(Prohibition of Secrot Commissions) and Further Amendment Act of 1931, 
s. 15, post. 

For procedure, see ss. 450, 556, 574, post . 

As to conviction under this section of a person charged with stealing, see 
8. 588, post . 

For time limit for prosecutions, see s. 449, post. 

Unlawfully killing or injuring animals capable of being stolen is punishable 
under s. 468, post. 

Most of the following cases were decided prior to the addition of the second 
paragraph to this section. 

To constitute a user there must be employment of the animal for purposes 
of profit, convenience, or pleasure (Emmcrson v. Clarke (1872), 3 S.C.R. 76; 
In re Haughton (1877), 5 S.C.R. 53; 1 Q.L.B. (Part II) 53), or possession 
under the last paragraph. 

The mere driving of another person’s animal from one place to another is 
not per se an offence ( Clifford v. White, [1910] St. R. Qd. 364; [1910] Q.W.N. 
54; 4 Q.J.P.R, 111, 132). Driving another person’s animals in order the more 
easily to drive one’s own on a journey constitutes an unlawful user (Ibid.). See 
also New Zealand $ Australian Land Co. v. Salisbury , [1920] St. R. Qd. 63; 
[1920] Q.W.N. 12; 14 Q.J.P.R. 52; Australian Estates and Mortgage Co. Ltd. 
v. McCulloch, [1921] St. R. Qd. 191: [1921] Q.W.N. 31; 15 Q.J.P.R. 122; 
JB. v. Frew (1867), 7 N.S.W.S.C.R. '(L.) Ill; Ex parte Sparks (1879), 2 
N.S.W.S.C.R. (N.S.) 218. There is no user where an animal is driven away 
merely incidentally to the driving of other animals claimed and not for the 
purpose of driving such animals more easily (Emmerson v. Clarke (1872), 3 
S.C.R. 76). 

There is a user where animals are unlawfully taken from the land of another 
and driven to the pound in order to obtain impounding fees (Ex parte Fox 
(1879), 2 N.S.W.S.C.R, (N.S.) 47). 

Tho more driving of animals by a person who was stealing them was held, 
prior to tho insertion of the last paragraph, not to be unlawful user. See 
Clifford v. White, [1910] St. R. Qd. 364; [1910] Q.W.N. 54; 4 Q.J.P.R. Ill, 
132; New Zealand $ Australian Land Co. v. Salisbury, [1920] St. R. Qd. 63; 
[1920] Q.W.N. 12; 14 Q.J.P.R. 52. But such animals might have been unlaw¬ 
fully used while being driven away (New Zealand & Australian Land Co. v. 
Salisbury , supra). Tho driving of animals from the possession of the owner to 
tho premises of tho driver for the purposes of slaughtering them there was not 
a user (Millis v. Kiefer (1901), 10 Q.L.J. 142; 10 Q.L.J. (N.C.) 38). 
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There is no user by virtue of the prisoner resisting an attempt to take the 
animal from his possession where his possession was originally rightful 
(Cunningham v. McFarlane (1881), 1 Q.L.J. 49). 

Unlawful user may occur by use extending beyond that to which the owner 
has consented. Bee B. v. West (1880), 1 N.S.W.L.R. (L.) 329. 

A taking of the animal is not necessary ( Emmerson v. Clarice (1872), 3 
S.C.R 76). 

A charge of having “illegal possession and branding of a filly” is bad. 
Bee K. v. Wilson (1860), 1 S.C.R. 12. 

As to the defence of an honest belief that accused had the owner's 
permission or that the animal belonged to accused, see s. 24, ante ; B . v. Gracey 
(1897), 8 Q.L.J. 104; 8 Q.L.J. (N.C.) 75; Ex parte M‘ Donald (1880), 1 
N.S.W.L.B, (L.) 252. 

As to intent, see Emmerson v. Clarice (1872), 3 S.C.R. 76. 

As to verdict, see Lilliecrapp v. B . (1905), 2 C.L.R. 681. 


Suspicion of Stealing Cattle . 

446. When any horse, mare, gelding, ass, mule, camel, bull, cow, 
ox, ram, ewe, wether, goat, or pig, or the young of any such animal, is 
suspected, on reasonable grounds, to have been stolen, any person in 
whose possession or custody the skin or carcass, or any part of the skin 
or carcass, of the animal so suspected to have been stolen, is found, is 
guilty of an offence, unless he proves that he came lawfully by the thing 
in question; and he is liable on summary conviction to a fine of fifty 
pounds. 

It is a defence to a charge of the offence defined in this section to 
prove that the accused person came lawfully by the thing in question. 

Stealing is defined by s. 391, ante. 

For procedure, see ss. 450, 556, 574, post. 

As to restitution of stolen cattle, see The Cattle Stealing Prevention Act of 
1853, post. 

As to reasonable grounds for suspicion, see Browne v. Aylett (1916), 12 
Tas. L.R. 32. 

It is not necessary that the suspicion of stealing should precede the finding 
in possession ( Ball v. Humphreys, Carroll v. Hastt, [1903] St. R. Qd. 250). 

Section 23, ante, applies to offences under this section; to constitute 
possession knowledge of possession is therefore essential ( Molloy v. Hallarn, 
[1903] St. R. Qd. 282; Crudginton v. Cooney, [1902] St. R. Qd. 176). Quaere, 
whether the definition of “have in possession 7 ' in s. 1 , ante, applies to this 
section. See Molloy v. Hallam, [1903] St. R. Qd. 282). As to what constitutes 
possession or custody, see also McNamara v. Jenkins, [1906] Q.W.N. 47. 

It is not necessary to prove that the portion of skin or carcase found is 
that of any particular animal or of an animal belonging to any particular person 
(Ball v. Humphreys, Carroll v. Hass, [1903] St, R. Qd. 250; Cordwell v. Lincoln , 
[1914] St. R. Qd. 186; [1914] Q.W.N. 31; 8 Q.J.P.R. 124). 

As to the defence that the accused came by the thing lawfully, see Cordwell 
v. Lincoln, supra. 

Evidence of the practice of bushmen with respect to disposal of hides of 
killed animals was held to be inadmissible on a charge under this section (Travis 
v. McJDowall, [1924] St. R. Qd. 34; [1924] Q.W.N. 20; 18 Q.J.P.R. 1). With 
respect to evidence admissible, see also Tuohy v. Bowling, [1918] St. R. Qd. 44; 
[1918] Q.WJN. 9; 12 Q.J.P.R. 15. 

For similar offence, see The Vagrants, Gaming, and Other Offences Act of 
1931, s. 25, title Vagrantk. 
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Illegal Branding. 

447. Any person who, knowing that he is not the owner of an 
animal, brands or marks it, or knowingly permits it to be branded or 
marked, with his registered brand or his registered mark, is guilty of 
an offence, and is liable on summary conviction to a fine of fifty pounds. 

As to "registered brand" and "registered mark", see s. 1, ante , and notes 
thereto. 

For time limitation for prosecution, see s. 449, post. 

For procedure, see ss. 450, 556, 574, post. 

A verdict under this section may be brought in on a charge of stealing in 
accordance with s. 588, .post. 

The use of a registered brand or mark with criminal intent is punishable 
under s. 404, ante. 

Guilty knowledge is essential ( Cameron v. Carrington (1906), 1 Q.J.P.R. 
49). A charge of unlawfully and wilfully branding an animal the property of 
another person is bad in law (B. v. Justices at Balby, Ex parte O'Keefe, [1902 j 
St. R. Qd. 191 ; [1902] >Q.W.N. 41). 

Evidence of permitting branding will not sustain a charge of branding. 
Sec Britchcr v. Williams (1893), 5 Q.L.J. 39. 

On a chargo of permitting branding, it is for the prosecution to prove that 
the person charged knowingly permitted the brand to be used on the animal and 
that such person know at the time of its use that he or she was not the owner 
of the animal (Burlcc v. Williams, [19.181 HI, K. Qd. 118; [1918] Q.W.N. 26; 
12 Q.J.P.R. 52, 84). 

A bona fide claim of right is a good defence (s. 22, ante] Williams v. Baird 
(1885), 2 Q.L.J. 60). See also Boyle v. Anyon , [1910] St. R. Qd. 180; [1910] 
Q.W.N. 31; 3 Q.J.P.R. 183; McLean v. Millis, [1906] Q.W.N. 22. 

Section 25 of The Brands Act of 1915 (title Stock), which establishes 
certain presumptions of fact with respect to ownership &nd branding, applies to 
prosecutions under this Code ( Laird v. Mitchell , [1930] St. R. Qd. 38; 24 
Q.J.P.R. 43; Jowett v. Bell , [1921] St. E. Qd. 58; [1921] Q.W.N. 10; 15 
Q.J.P.R. 58). But it appears that*that section does not make the brand alleged 
to have been illegally put on prima facie evidence. See B. v. Kelly (1873), 
3 S.C.R. 199. 

The fact of a brand being found placed over the registered brand of the 
owner does not raise a presumption that the owner of the later brand either put 
it there or allowed it to be put there (Vickers v. Sellheim (1883), 1 Q.L.J. 131). 

For a case where circumstantial evidence was held sufficient to exclude all 
reasonable doubt as to guilt, see Jowett v. Bell , [1921] St. E. Qd. 58; [1921] 

Q. W.N. 10; 15 Q.J.P.R. 33. For a case to the contrary, see Laird v. Mitchell , 
[1930] St. R. Qd. 38; 24 Q.J.P.R. 43. Convictions were upheld in Jorgensen v. 
Hilton (1922), 16 Q.J.P.R. 41, and quashed in JDendle v. Williams , [1918] St. 

R. Qd. 50; [1918] Q.W.N. 15; 12 Q.J.P.R. 22; Frost v. McMaster Bros., [1921J 
Q.W.N. 34; 15 Q.J.P.R. 130. 

As to verdict, see M eng as v. B. (1919), 26 C.L.E. 369. 

Defacing Brands. 

448. Any person who— 

(1) Alters, defaces, or otherwise renders undistinguishable, any 
registered brand or registered mark upon an animal; or 

(2) Knowingly permits any such act to be done by any person 
over whom he has control; 

is guilty of an offence, and is liable on summary conviction to a fine of 
twenty pounds for every animal with respect to which the act is done. 

As to "registered brand" and "registered mark", see s. 1, ante , and 
notes thereto. 

For time limitation for prosecution, see s. 449, post. 

For procedure, see ss. 450, 556, 574, post. 

A verdict under this section may be brought in on a charge of stealing, 
under &. 588, post. 
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The word “alter” involves an interference with the original mark or brand 
Jensen v. Currie (1910), 4 Q.J.P.R. 109). 

It appears that an offence is committed where a brand is defaced even 
though it is not rendered undistinguishable. See Roach v. Chubb, [1931] 
Q.W.N. 49; 26 Q.J.P.R. 13. 

To be undistinguishable the old brand need not be obliterated, provided 
that as the newness of the second brand wears off the original brand will 
become so confused as to be undistinguishable (Roach v. Chubb, supra). 

It is not competent to allege in one complaint a series of offences of 
defacing earmarks done at intervals of time extending over a period of two 
years ( Laird v. Mitchell, [1930] St. R. Qd. 38; 24 Q.J.P.R. 43, per Macrossan 
S.P.J.). 

Where imprisonment has been imposed in default of payment of a fine and 
the fine has been paid, the conviction will not be quashed (Sexton v. Rasmussen 
(1907), 1 Q.J.P.R. 66). 

[448A. Having in possession an animal with defaced brand.—Any 

person in whose possession or custody any animal upon which any 
registered brand or registered mark has been altered, defaced, or other¬ 
wise rendered indistinguishable, or reasonably suspected to have been 
altered, defaced, or otherwise rendered indistinguishable, is found, is 
guilty of an offence, unless he proves that he came lawfully by the 
animal in question; and he is liable on summary conviction to a fine of 
twenty pounds for every animal so found. 

It is a defence to a charge of the offence defined in this section to 
prove that the accused person came lawfully by tire animal in question.] 

* This section was inserted by The Criminal Code (Prohibition of Secret 
Commissions) and Further Amendment Act of 1931, s. 16, past. 

For procedure, see ss. 450, 556, 574, post. See also The Vagrants, Gaming, 
and Other Offences Act of 1931, s. 25, title Vagrants. 

As to possession or custody, see notes to s. 446, ante. 

For “registered brand** and “registered mark”, see s. 1, ante , and notes 
thereto. 

See Swain v. Little, [1935] St. E. Qd. 149; 29 Q.J.P.R. 80. 

Time for Prosecution. 

449. A prosecution for any of the offences [defined in sections 
four hundred and forty-five, four hundred and forty-seven, and four 
hundred and forty-eight aforesaid] may be begun within six months 
after the offence is committed, or within one month after the discovery 
of the offence, whichever is the later period. 

The words in square brackets were substituted for 1 ( defined in the two last 
preceding sections** by The Criminal Code (Prohibition of Secret Commissions) 
and Further Amendment Act of 1931, s. 17, post. 

Discovery of the offence takes place when the prosecutor obtains reason¬ 
able grounds for believing that an offence has been committed ( Berneclcer v. 
White (1890), 4 Q.L.J. 1). Prosecution cannot be barred by the fact that some 
person other than the prosecutor discovered the offence more than a month 
before the prosecution (Ibid.). 

Committal for Trial. 

450. If the justices before whom any person is brought, charged 
with any of the offences hereinbefore in this Chapter defined, are of 
opinion that there ought to be a prosecution for an indictable offence, 
they may abstain from dealing with the case summarily, and commit the 
defendant to take his trial for the indictable offence. 

As to formalities of committal, see The Justices Act of 1886, ss. 104. 3 08, 
title Justices. 
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Unlawful Possession of Shipwrecked Goods. 

451. Any person in whose possession or on whose premises any 
thing which belongs to a vessel in distress, or wrecked, or stranded, is 
found, and which is suspected, on reasonable grounds, to have been 
unlawfully taken from the vessel, is guilty of an offence unless he proves 
that he came lawfully by the thing in question; and he is liable on 
summary conviction to imprisonment with hard labour for six months, 
or to a fine of an amount equal to the value of the thing so found, and 
twenty pounds in addition. 

The justices are required to order the thing in question to be 
delivered up to the rightful owner. 

It is a defence to a charge of the offence defined in this section to 
prove that the accused person came lawfully by the thing in question. 

As to possession, see s. 1 (“have in possession”), ante , and notes to s. 446, 

ante. 

( * Vessel J 7 is defined by s. 1, ante. 

For procedure, see ss. 556, 574, post . 


Offering Shipwrecked Goods for Sale. 

452. Any person who offers or exposes for sale any thing which 
is suspected, on reasonable grounds, to have been unlawfully taken from 
a vessel in distress, or wrecked, or stranded, is guilty of an offence unless 
he proves that he came lawfully by the thing in question; and he is 
liable on summary conviction to imprisonment with hard labour for six 
months, or to a fine of an amount equal to the value of the thing in 
question, and twenty pounds in addition. 

Any person employed in the Public Service may seize any such 
thing so offered for sale. 

If the accused person is convicted, the justices before whom the 
charge is tried are required to order the thing in question to be delivered 
up to the rightful owner thereof upon payment of a reasonable reward, 
to be ascertained by the justices, to the person who seized the same. 

It is a defence to a charge of either of the offences defined in this 
section to prove that the accused person came lawfully by the thing in 
question. 

For procedure, see ss. 556, 574, post. 

The expressions “vessel” and “person employed in the Public Service” are 
defined by s. 1, ante. 

Unlawfully Dredging for Oysters. 

453. An y person who unlawfully, and otherwise than in the course 
of catching or fishing for floating fish with a net or other instrument 
adapted for taking floating fish only,— 

(1) Uses, for the purpose of taking oysters or oyster brood, any 
net or other instrument within the limits of an oyster bed, 
laying, or fishery, which is the property of any other person, 
and which is sufficiently marked out, or is known by general 
repute as his property, whether any oysters or oyster brood 
are actually taken or not; or 
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(2) Drags upon the ground or soil of any such fishery with any 
net or instrument; 

is guilty of an offence, and is liable on summary conviction to imprison* 
ment with hard labour for three months. 

For procedure, see ss. 556, 574, post. 

As to the oft'enee of stealing fish and oysters, see s. 390, ante. 

See generally The Fish and Oyster Act of 1914, title Fisheries. 

Unlawfully taking Fish. 

454. Any person who unlawfully takes or destroys, or attempts 
to take or destroy, any fish in any water which is private property, or in 
which there is a private right of fishery, is guilty of an offence, and is 
liable on summary conviction to a fine of an amount equal to the value 
of the fish taken or destroyed, if any, and five pounds in addition. 

See notes to s. 453, ante. 


Arrest without Warrant. 

455. A person found committing any of the offences defined in 
this Chapter may be arrested without warrant by a police officer, or by 
the owner of the property in question or his servant, or by any person 
authorised by such owner or servant. 

“Police officer” is defined by s. 1, ante. 

As to arrest without warrant, see further ss. 546 et seq., post. 


Warrant in First Instance. 

456. A justice may issue a warrant in the first instance for the 
arrest of any person charged with any of the offences defined in this 
Chapter. 


Effect of Summary Conviction and of Civil Proceedings. 

457. A person who has been summarily convicted of any of the 
offences defined in this Chapter, except those defined in the first four 
sections thereof, and who has paid the fine or sum adjudged to be paid 
under the conviction, together with the costs, if any, or has suffered 
the imprisonment adjudged for non-payment thereof, or has suffered 
the imprisonment adjudged in the first instance, or has received the 
Royal mercy, or has been discharged without punishment upon making 
satisfaction to the person aggrieved, or whose sentence has been condi¬ 
tionally suspended, is not liable to any civil proceedings for the same 
cause at the suit of the person on whose complaint he was convicted. 

If civil proceedings have been taken against any person in respect 
of any act done by him which is an offence under -any of the provisions 
of this Chapter, he cannot be afterwards prosecuted for the same cause* 
as for an offence, on the complaint of the person by whom the civil 
proceedings were taken. 

See also s. 700, post. 

Pardon may be granted to any person convicted under this Chapter, although 
he is imprisoned for non-payment of money payable to some private person 
(s. 676, post). 
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DIVISION II.—INJURIES TO PROPERTY. 

CHAPTER XLV. 

Definitions. 

Unlawful Acts. 

458. An act which causes injury to the property of another, and 
which is done without his consent, is unlawful unless it is authorized or 
justified or excused by law. 

It is immaterial that the person who does the injury is in posses¬ 
sion of the property injured, or has a partial interest in it. 

A person is not criminally responsible for an injury caused to 
property by the use of such force as is reasonably necessary for the 
purpose of defending or protecting himself, or any other person, or any 
property, from injury which he believes, on reasonable grounds, to be 
imminent. 

( ‘ Property ?? is defined by s. 1, ante. The interest of a mortgagee under a 
mortgage registered under the Real Property Act of 1861 (title Real Property) 
is not property ■within this section (JR. v. Ammenhauser, [1934] Q.W.N. 44; 
29 Q.J.P.R. 1). 

As to property in which an offender has a partial interest, see also s. 34 T 

ante. 

The expression ci criminally responsible ” is defined by s. 1, ante.- 

Por alternative verdicts, see s. 580, post. 

Acts done with Intent to Defraud. 

459. When an act which causes injury to property, and which 
would be otherwise lawful, is done with intent to defraud any person, 
it is unlawful. 

When an act which causes injury to property is done with intent 
to defraud any person, it is immaterial that the property in question 
is the property of the offender himself. 

As to intent to defraud, see s. 643, post. 

The fact that property set on fire is insured to an amount not excessive is 
not -evidence of an intent to defraud (E. v. Ammenhauser, [1934] Q.W.N. 44; 
29 Q.J.P.R. 1). But see Eeloise v. R. (1917), 19 W.A.L.R. 84. 

Where the accused had set fire to a shop with the intention of defrauding 
the insurers of the goods therein, it was held that he could he convicted of 
having set fire to the shop with intent to defraud (R. v. Vining (1887), 
8 N.S.W.L.R. (L.) 500). 

Damage. 

460. The term “damage” used in relation to a document, or to a 
writing or inscription, includes obliterating and rendering illegible, 
either in whole or in part. 

As to “writing”, see the Aets Shortening Act of 1867, s. 11, title Acts. 


CHAPTER XLVI. 

Offences. 

Arson. 

461. Any person who wilfully and unlawfully sets fire to any of 
the things following, that is to say,— 

(a) Any building or structure whatever, whether completed or 
not; 

(5) Any vessel, whether completed or not; 
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(c) Any stack of cultivated vegetable produce, or of mineral or 
vegetable fuel; 

(d) A mine, or the workings, fittings, or appliances of a mine; 
as guilty of a crime, and is liable to imprisonment with hard labour for 
life. 

For when setting fire to a thing is unlawful, see ss. 458, 459, ante. 

The term “vessel” is defined by s. 1, ante. 

To amount to setting on fire there must be an actual burning of some part 
of the building or property in respect of which the charge is laid, but the 
slightest degree of burning is sufficient ( R. v. Stallion (1833), 1 Mood. C.C. 398 
(no flame visible); JR. v. Parker (1839), 9 C. & P. 45 (charring); R. v. Russell 
(1842), Car. & M. 541 (scorching)). 

As to punishment, see Cranssen v. R. (1936), 55 C.L.R. 509. 

As to acts done by one spouse with respect to property of the other, see s. 35, 
ante, and R. v. Carton, [1913] Q.W.N. 8; 7 Q.J.P.R. 21. 

See also the English and Empire Digest, Yol. 15, p. 1026. 


Attempts to Commit Arson. 

462. Any person who— 

(1) Attempts unlawfully to set fire to any such thing as is 
mentioned in the last preceding section; or 

(2) Wilfully and unlawfully sets fire to anything which is so 
situated that any such thing as is mentioned in the last 
preceding section is likely to catch.fire from it; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years. 

Attempts are defined by s. 4, ante. 

See notes to s. 461, ante. 

Sotting Fire to Crops and Growing Plants. 

463. Any person who wilfully and unlawfully sets fire to any of 
the things following, that is to say,— 

(а) A crop of cultivated vegetable produce, whether standing 
or cut; 

(б) A crop of hay or grass, whether the natural or indigenous 
product of the soil or not, and whether under cultivation 
or not, and whether standing or cut; 

(c) Any standing trees, saplings, or shrubs, whether indigenous 
or cultivated; 

(d) Any heath, gorse, furze, or fern; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years, with or without solitary confinement. 

See notes to s. 461, ante, and R. v. Nicholls, [1922] St. R. Qd. 71: [1922] 
Q.W.N. 11; 16 Q.J.P.R. 17. 

See also The Rural Fires Act of 1927, title Fmi. 

Attempting to Set Fire to Crops, &c. 

464. Any person who attempts unlawfully to set fire to any such 
thing as is mentioned in the last preceding section is guilty of a crime, 
and is liable to imprisonment with hard labour for seven years, with 
or without solitary confinement. 

For what amounts to an attempt, see s. 4, ante. 

See notes to s. 461, ante. 
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Casting away Ships. 

465. Any person who— 

(1) Wilfully and unlawfully casts away or destroys any vessel, 
whether complete or not; or 

(2) Wilfully and unlawfully does any act which tends to the 
immediate loss or destruction of a vessel in distress; or 

( 3 ) With intent to bring a vessel into danger interferes with 
any light, beacon, mark, or signal, used for purposes of 
navigation, or for the guidance of seamen, ox' exhibits any 
false light of signal; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for life, with or without solitary confinement, and with or without 
whipping. 

Tor what constitutes an unlawful act, see ss. 458, 459, ante. 

“Vessel” is defined by s. 1, ante. 

Merely stranding a vessel which is afterwards got off in such condition as 
to be easily refitted does not amount to “casting away or destroying” the ship 
(B. v. 'Be Londo (1765), 2 Bast, P.C. 1098). 

Attempts to Cast Away Ships. 

466. Any person who attempts unlawfully to cast away or destroy 
a vessel, whether completed or not, or attempts unlawfully to do any 
act tending to the immediate loss or destruction of a vessel in distress, 
is guilty of a crime, and is liable to imprisonment with hard labour 
for fourteen years, with or without solitary confinement, and with or 
without whipping. 

Bor what amounts to an attempt, see s. 4, ante. 

See also notes to s. 465, ante. 

Obstructing and Injuring Railways. 

467. [Any person who unlawfully, and with intent to obstruct 
the use of a railway or to injure any property upon a railway— 

(1) Deals with the railway, or with anything whatever upon or 
near the railway in such a manner as to affect or endanger 
the free and safe use of the railway; or 

(2) Shows any light or signal, or in any way deals with any 
existing light or signal, upon or near the railway; or 

( 3 ) By any omission to do any act which, it is his duty to do 
causes the free and safe use of the railway to be endangered; 

is guilty of a crime,] and is liable to imprisonment with hard labour for 
life, with or without whipping, which may be inflicted once, twice, or 
thrice. 

The words in square brackets were substituted for other words by The 
Criminal Code Correction of Errors Act of 1900, s. 1, post. 

Eor what constitutes an unlawful act, see ss. 458, 459, ante . 

See also s. 477, post . 

“ Railway ” is defined by s. 1, ante. It apparently includes a private 
railway. See 0’Gorman v. Sweet (1890), 54 J.P. (Eng.) 663. 

As to what amounts to obstructing, see E. v. Bradford (1860), Bell C.C. 268 
(line not open to public); E. v. Hadfield (1870), L.B, 1 C.C.R. 253 (altering 
.signals); E. v. Hardy (1871), L.B. 1 C.C.B. 278 (signalling to driver to stop 
train). 

See also the English and Empire Digest, Vol. 15, p, 1035. 
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Injuring Animals. 

468. Any person who wilfully and unlawfully kills, maims, or 
wounds, any animal capable of being stolen is guilty of an indictable 
offence. 

If the animal in question is a horse, mare, gelding, ass, mule, camel, 
bull, cow, os, ram, ewe, or wether, or the young of any such animal, the 
offender is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years, with or without solitary confinement. 

In any other case the offender is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for two years, or, if the offence 
is committed by night, to imprisonment with hard labour for three years. 

For the circumstances under which a killing, etc., is unlawful, see ss. 458, 459, 

ante. 

For what animals are capable of being stolen, see s. 390, ante. 

Night is the period between 9 p.m. and 6 a.m. (s. 1, ante). 

As to punishment on summary conviction, see s. 480, post. 

As regards “wounding”, it is not necessary that the wound should inflict 
permanent injury (B. v. Maywood (1801), Russ. & Ry. 16; B. v. Jeans (1844), 

1 Car. & Kir. 539); nor that any instrument should be used (B. v. Bullock 
(1868), L.R. 1 C.C.R. 115). 

Injuring a sheep by setting a dog at it was held not to bo such a maiming 
or wounding as was within the statute 4 Geo. 4, c. 54, s. 2 (R. v. Hughes (1826), 

2 C. & P.420). 

“Maiming” implies permanent injury (R. v. Jeans, supra). Pouring aeid 
into the eye of a mare and thereby blinding her was held to be a maiming 
(5. v. Owens (1828), 1 Mood. C.C. 205). 

As to the proper sentence to be imposed, see R. v. Rogers, [1916] St. R. Qd. 
38; [1916] Q.W.N. 10; 10 Q.J.P.R. 7. 

See further the English and Empire Digest, Yol. 15, p. 1037. 


Malicious Injuries in General. 

469. Any person who wilfully and unlawfully destroys or damages 
any property is guilty of an offence which, unless otherwise stated, is a 
misdemeanour, and he is liable, if no other punishment is provided, to 
imprisonment with hard labour for two years, or, if the offence is 
committed by night, to imprisonment with hard labour for three years. 


PUNISHMENT IN SPECIAL CASES. 

Destroying or Damaging an Inhabited House or a Vessel with 

Explosives. 

I. If the property in question is a dwelling-house or a vessel, and 
the injury is caused by the explosion of any explosive substance, and if— 

(a) Any person is in the dwelling-house or vessel; or 

(5) The destruction or damage actually endangers the life of any 
person; 

the offender is guilty of a crime, and is liable to imprisonment with hard 
Iabou,r for life, with or without solitary confinement, and with or without 
whipping. 
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The Criminal Code. s. 469. 

Sea Bank, or Sea Wall, Navigation Works, or Bridges. 

II — 

(1) If the property in question is a bank or wall of the sea or of a 
river, canal, aqueduct, reservoir, or inland water, or a work 
which appertains to a port, harbour, doek, reservoir, or inland 
water, and the injury causes actual danger of inundation or 
damage to any land or building; or 

(2) If the property in question is a railway, or is a bridge, via¬ 
duct, or aqueduct, which is constructed over a highway, 
railway, or canal, or over which a highway, railway, or canal, 
passes, and the property is destroyed; or 

(3) If the property in question, being a railway or being any such 
bridge, viaduct, or aqueduct, is damaged, and the damage is 
done with intent to render the railway, bridge, viaduct, or 
aqueduct, or the highway, railway, or canal, passing over or 
under the same, or any part thereof, dangerous or impass¬ 
able, and the same or any part thereof is thereby rendered 
dangerous or impassable; 

the offender is guilty of a crime, and is liable to imprisonment with hard 
labour for life, with or without solitary confinement. 

Wills and Registers. 

III. If the property in question is a testamentary instrument, 
whether the testator is living or dead, or a register which is authorised 
or required by law to be kept for authenticating or recording the title to 
any property, or for recording births, baptisms, marriages, deaths, or 
burials, or a copy of any part of any such register which is required by 
law to be sent to any public officer, the offender is guilty of a crime, and 
is liable to imprisonment with hard labour for fourteen years, with or 
without solitary confinement. 


Wrecks. 

IV. If the property in question is a vessel in distress, or wrecked, or 
stranded, or any thing which belongs to such a vessel, the offender is 
guilty of a crime, and is liable to imprisonment with hard labour for 
seven years, with or without solitary confinement. 

Railways. 

V. If the property in question is any part of a railway, or any work 
connected with a railway, the offender is guilty of a crime, and is liable 
to imprisonment with hard labour for fourteen years. 

Other things of Special Value. 

VI. — 

(1) If the property in question, being a vessel, whether complete 
or not, is destroyed; or 

(2) If the property in question, being a vessel, whether complete 
or not, is damaged, and the damage is done with intent to 
destroy it or render it useless; or 

(3) If the property in question is a light, beacon, buoy, mark, or 
signal, used for purposes of navigation, or for the guidance 
of seamen; or 

28 
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(4) If the property in question is a bank or wall of the sea, or of 
a river, canal, aqueduct, reservoir, or inland water, or a work 
which appertains to a port, harbour, dock, canal, aqueduct, 
reservoir, or inland water, or which is used for the purpose 
of lading or unlading goods; or 

(5) If the property in question, being a railway, or being a bridge, 
viaduct, or aqueduct, which is constructed over a highway, 
railway, or canal, or over which a highway, railway, or canal 
passes, is damaged, and the damage is done with intent to 
render the railway, bridge, viaduct, or aqueduct, or the high¬ 
way, railway, or canal, passing over or under the same, or 
any part thereof, dangerous or impassable; or 

(6) If the property in question, being anything in process of 
manufacture, or an agricultural or manufacturing machine, 
or a manufacturing implement, or a machine or appliance 
used or intended to be used for performing any process 
connected with the preparation of any agricultural or pastoral 
produce, is destroyed; or 

(7) If the property in question, being any such thing, machine, 
implement, or appliance, as last aforesaid, is damaged, and 
the damage is done with intent to destroy the thing in 
question or to render it useless; or 

(8) If the property in question is a shaft or passage of a mine, 
and the injury is done with intent to damage the mine or to 
obstruct its working; or 

(9) If the property in question is a machine, appliance, apparatus, 
building, erection, bridge, or road, appertaining to or used 
with a mine, whether the thing in question is completed or 
not; or 

(10) If the property in question, being a rope, chain, or tackle, of 
whatever material, which is used in a mine, or upon any way 
or work appertaining to or used with a mine, is destroyed ; or 

(11) If the property in question, being any such rope, chain, or 
tackle, as last aforesaid, is damaged, and the damage is done 
with intent to destroy the thing in question or to render it 
useless; or 

(12) If the property in question is a well, or bore for water, or the 
dam, bank, wall, or floodgate of a millpond or pool; 

the offender is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years. 


Deeds and Records. 

VII. If the property in question is a document which is deposited or 
kept in a public office, or which is evidence of title to any land or estate 
in land, the offender is guilty of a crime, and is liable to imprisonment 
with hard labour for seven years, with or without solitary confinement. 

As to when destruction or damaging is unlawful, see ss. 458, 459, ante. 

As to punishment on summary conviction, see s. 480, post. 

The terms “property”, “dwelling-house”, “vessel” and “explosive 
substance” are defined by s. 1, ante. 

As to “railway”, see s. 1, ante, and note to s. 467, ante. 
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The Criminal Code. ss. 469-472. 

As to damage to documents, see s. 460, ante. 

A bona fide claim of right was held to exist in Rawlings v. Ealy (1892), 
4 Q.L.J. 160, and Cousins v. Eanslow (1926), 22 Tas. L.R. 34. Bee s. 22, ante. 

For alternative verdicts, see s. 580, post. 

For similar offences, see ss. 65, 66, 75, ante. 

As to injuries to electric lines or works, see The Electric Light and Power 
Act, 1896, s. 53, title Electeicity. 

See also Widgee Shire Council v. Bonney (1907), 4 C.L.R. 977; 1 Q.J.P.R. 50 
(by-law not inconsistent with this section held valid). 


Attempts to Destroy Property by Explosives. 

470. Any person who, unlawfully, and with intent to destroy or 
damage any property, puts any explosive substance in any place what¬ 
ever, is guilty of a crime, and is liable to imprisonment with hard labour 
for fourteen years, with or without solitary confinement. 

As to when an injury to property is unlawful, see ss. 458, 459, ante. 

“ Property** and “explosive substance* ; are defined by s. 1, ante. 

It must be alleged and proved that the property was that of some person, 
or facts must be alleged and proved sufficient to bring the ease within s. 566 (11), 
post (1L v. Fitzgerald , [1903] St. R. Qd. 75). 

Attempts to Injure Mines. 

471. Any person who, with intent to injure a mine or to obstruct 
the working of a mine— 

(1) Unlawfully, and otherwise than by an act done underground 
in the course of working an adjoining mine,— 

(a) Causes water to run into the mine or into any subterranean 
passage communicating with the mine; or 

( b ) Obstructs any shaft or passage of the mine; or 

(2) Unlawfully obstructs the working of any machine, appliance, 
or apparatus, appertaining to or used with the mine, whether 
the thing in question is completed or not; or 

(3) Unlawfully, and with intent to render it useless, injures or 
unfastens a rope, chain, or tackle, of whatever material, 
which is used in the mine or upon any way or work apper¬ 
taining to or used with the mine; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years, with or without solitary confinement. 

As to when an injury to property is unlawful, see ss. 458, 459, ante. 


Interfering with Marine Signals. 

472. An y person who wilfully and unlawfully removes, defaces, 
or renders invisible, any light, beacon, buoy, mark, or signal, used for 
purposes of navigation, or for the guidance of seamen, or unlawfully 
attempts to remove, deface, or render invisible, any such thing, is guilty 
of a crime, and is liable to imprisonment with hard labour for seven 
years, with or without solitary confinement. 

As to when an injury to property is unlawful, see ss. 458, 459, ante. 

For what constitutes an attempt, see s. 4, ante. 

See also The Harbour Boards Act, 1892, ss. 183, 186, title Habboites. 
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Interfering with Navigation Works. 

473. Any person who— 

(1) Wilfully and unlawfully removes or disturbs any fixed object 
or materials used for securing a bank or wall of the sea, or 
of a river, canal, aqueduct, reservoir, or inland water, or for 
securing any work which appertains to a port, harbour, dock, 
canal, aqueduct, reservoir, or inland water, or which is used 
for purposes of navigation or Lading or unlading goods; or 

(2) Unlawfully does any act with intent to obstruct the carrying 
on, completion, or maintenance, of the navigation of a navig¬ 
able river or canal, and thereby obstructs such carrying on, 
completion, or maintenance; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years, with or without solitary confinement. 

For the conditions under which an injury to property is unlawful, seo 
ss. 458, 459, ante. 


Communicating Infectious Diseases to Animals. 

474. Any person who wilfully and unlawfully causes, or is 
concerned in causing, or attempts to cause, any infectious disease to be 
communicated to or among any animal or animals capable of being 
stolen, is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years. 

For what constitutes an attempt see s. 4, ante . 

For animals which‘are capable of being stolen, see s. 390, ante. 


Travelling with Infected Animals. 

475. Any person who causes any four-footed animal which is 
infected with an infectious disease to travel, or, being the owner or one 
of two or more joint owners of any four-footed animal which is infected 
with an infectious disease, permits or connives at the travelling of any 
such animal, contrary to the provisions of any Statute relating to 
infected animals of that kind, is guilty of a misdemeanour, and is liable 
to imprisonment for two years. 

Generally as to diseased stock, see The Diseases in Stock Acts, 1915 to 1935 
(title Stock), and regulations thereunder. 


Removing Boundary Marks. 

476. Any person*who wilfully and unlawfully, and with intent to 
defraud, removes or defaces any object or mark which has been lawfully 
erected or made as an indication of the boundary of any land is guilty of 
a misdemeanour, and is liable to imprisonment with hard labour for three 
years. 

As to when an injury to property is unlawful, see ss. 458, 459, ante. 

As to intent to defraud, see s. 643, post. 

As to what constitutes defacing, see note to s. 448, ante. 
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Obstructing Railways. 

477. Any person who, by any unlawful act, or by any intentional 
omission to do any act which it is his duty to do, causes any engine or 
vehicle in use upon a railway to be obstructed in its passage on the 
railway, is guilty of a misdemeanour, and is liable to imprisonment with 
hard labour for two years. 

For when an act is unlawful, see ss. 458, 459, ante. 

For “railway” see s. 1, ante , and note to s. 467, ante. 

As to obstructing, see notes to s. 467, ante. 

Sending Letters threatening to Burn or Destroy. 

478. Any person who, knowing the contents of the writing, causes 
any person to receive any writing threatening that any building or vessel, 
whether complete or not, or any stack of cultivated vegetable produce, 
or any such produce that is in or under a building, shall be burnt or 
destroyed, is guilty of a crime, and is liable to imprisonment with hard 
labour for seven years. 

Arrest without Warrant. 

479. A person found committing any of the misdemeanours defined 
in this Chapter may be arrested without warrant by a police officer, or 
by the owner of the property injured or his servant, or by any person 
authorised by such owner or servant. 

See s. 1 (“police officer”), ante, and ss. 546 et seq., post. 

CHAPTER XLVII. 

Summary Conviction for Certain Offences. 

Offences which may be dealt with Summarily. 

480. When a person is charged before two justices with any of 
the indictable offences following, that is to say,— 

(a) Wilfully and unlawfully destroying or damaging any 
property, under such circumstances that the greatest punish¬ 
ment to which an offender convicted of the offence is liable, 
does not exceed imprisonment for three years with hard 
labour; 

( b ) Wilfully and unlawfully killing, maiming, or wounding, any 
animal capable of being stolen; 

then, if the age of the accused person at the time of the alleged commis¬ 
sion of the offence was in the opinion of the justices greater than twelve 
years, and if— 

(1) The amount of the injury done does not exceed five pounds; 
or 

(2) The age of the accused person at the time of the alleged 
commission of the offence did not in the opinion of the 
justices exceed sixteen years; or 

(3) The accused person admits that he is guilty of the offence, 
and it appears to the justices that the nature of the offence 
is such, whatever may be the amount of the injury done, that 
the offender may be adequately punished upon summary 
conviction; 

the justices may, except as hereinafter stated, deal with the charge 
summarily. 
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The offender is liable on such summary conviction to imprisonment 
with hard labour for six months, or to a fine of an amount equal to the 
amount of the injury done, to be assessed by the justices, and twenty- 
five pounds in addition. 

The justices may order the offender to pay the amount awarded in 
respect of the injury either in one sum or by such instalments and at 
such times as they think fit. 

If it appears that the injury complained of was done in the course 
of hunting or fishing', or in the pursuit of game, and was not done with 
an intention to destroy or damage the property injured, the justices 
cannot deal with the ease summarily. 

For the offences referred to, see ss. 468, 469, ante. 

As to punishment of attempts on summary conviction, see s. 535, •post. 

For procedure, see ss. 481, 556, 574, 657, 659, post. 

The jurisdiction of the justices is ousted by a bona fide claim of right 

(Black v. Turner (1895), 6 Q.L.J. 153). And see s. 22, ante. 


Procedure. 

481. Such summary jurisdiction is to be exercised in the manner 
and subject to the conditions prescribed in Chapter XLI1I. with respect 
to the summary trial and punishment of offenders who may be 
summarily convicted of indictable offences under the provisions of that 
Chapter. 

See also ss. 556, 574, 657, 659, post; The Justices Act of 1886, s. 197, title 
Justices. 


Trivial Charges. 

482. If on the trial of any person under the provisions of this 
Chapter the justices are of opinion that the injury is of so trivial a 
nature as not to deserve any punishment, they may convict the defendant 
and discharge him without inflicting any punishment. 


Effect of Summary Conviction and of Civil Proceedings. 

483. A person who has been summarily convicted of any offence 
under the provisions of this Chapter, and who has paid the fine or sum 
adjudged to be paid under the conviction, if any, together with the costs, 
if any, or has suffered the imprisonment adjudged for non-payment 
thereof, or has suffered the imprisonment adjudged in the first instance, 
or has received the Eoyal mercy, or has been discharged without punish¬ 
ment, or wdiose sentence has been conditionally suspended, is not liable 
to any civil proceedings for the same cause at the suit of the person on 
whose complaint he was convicted. 

If civil proceedings have been taken against any person in respect 
of any act done by him which is an offence of which he might have been 
convicted under the provisions of this Chapter, he cannot be afterwards 
prosecuted for the same cause, as for an offence, on the complaint of the 
person by w r hom the civil proceedings were taken. 

Pardon may be granted to a person convicted under this Chapter, even 
though he is imprisoned for non-payment of money which is payable to some 
private person (s. 676, post). 

See also s. 700, post. 
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DIVISION III.—FORGERY AND LIKE OFFENCES: PERSONATION. 

CHAPTER XLVIII. 

Forgery in General : Definitions. 

Definitions. 

484. In this Division of this Part of this Code— 

The term “document’’ includes a register or register-book or part of 
either, and any other book, and any paper, parchment, or other material 
whatever, used for writing or printing, which is marked with any letters 
or marks denoting words, or with any other signs capable of conveying a 
definite meaning to persons conversant with them; but does not include 
trade marks on articles of commerce; 

The term “writing” includes an inscription on wood, stone, metal, 
or other material: It also includes a mere signature and a mark of any 
kind; 

The term “seal” includes any stamp, die, or other thing, of what¬ 
ever material, from which an impression can be taken by means of 
pi’essure or of ink, or by any other means; 

The term “bank note” includes any negotiable instrument issued by 
or on behalf of any person or corporation in any part of the world, or 
issued by the authority of any State, Prince, or Government, and 
intended to be used as equivalent to money, either immediately on issue 
or at any time afterwards: It also includes a bank bill or bank post bill. 

For eases relating to what constituted a document at common law, see the 
English and Empire Digest, Vol. 15, p. 1055. 

As to trade marks, see s. 503, post. 


Further Definitions. 

485. A document or writing is said to be false— 

(а) In the case of a document which is a register or record kept 
by lawful authority, or an entry in any such register, or 
which purports to be issued by lawful authority as testifying 
• to the contents of any register or record kept by lawful 
authority, or as testifying to any fact or event, if any 
material particular stated in the document is untrue; 

(б) If the whole or some material part of the document or 
writing purports to be made by or on behalf of some person 
who did not make it or authorise it to be made, or if, in a 
ease when the time or place of making is material, although 
the document or writing is made by or by the authority of 
the person by whom it purports to be made, it is with a 
fraudulent intent falsely dated as to the time or place 'of 
making; 

(c) If the whole or some material part of the document or 
writing purports to be made by or on behalf of some person 
who does not, in fact, exist; or 

( d) If the document or writing is made in the name of an 
existing person, either by that person himself or by his 
authority, with the fraudulent intention that it should pass 
as being made by some person, real or fictitious, other than 
the person who makes it or authorises it to be made. 
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A seal or mark is said to be counterfeit if it is made without lawful 
authority, and is in such a form as to resemble a genuine seal or mark, 
or, in the case of a seal, in such a form as to be capable of producing 
impressions resembling those produced by a genuine seal. 

A representation of the impression of a seal is said to be counterfeit 
if it is not in fact made by the seal. 

The term ‘ ‘ resemble, ’ ’ applied to any thing, includes the case where 
the thing is made to resemble, or is apparently intended to resemble, the 
object spoken of. 

As to the meaning of “false document”, see cases in the English and 
Empire Digest, Vol. 15, pp. 1043-1049. In general, it may be described, not as 
a document which contains false statements, but as a document which fraudulently 
purports to be that which it is not (JR. v. Bitson (1869), L.R. 1 C.C.R. 200). 

As to the meaning of “fictitious person”, see Bank of England v. Vagliano, 
[1891] A.C. 107; Glutton v. Attenborough, [1897] A.C. 90; Macbeth v. North 
and South Wales Bank, [1908] 1 K.B. 13. 

For the common law, see Halsbury's Laws of England (2nd ed.)/Vol. 9, 
p 583. 


Definition of Forgery. 

486. A person who makes a false document or writing, knowing 
it to be false, and with intent that it may in any way be used or acted 
upon as genuine, whether in Queensland or elsewhere, to the prejudice 
of any person, or with intent that any person may, in the belief that it is 
genuine, be induced to do or refrain from doing any act, whether in 
Queensland or elsewhere, is said to forge the document or writing. 

A person who makes a counterfeit seal or mark, or makes an 
impression of a counterfeit seal knowing the seal to be counterfeit, or 
makes a counterfeit representation of the impression of a genuine seal, 
or makes without lawful authority an impression of a genuine seal, 
with intent in either ease that the thing so made may in any way be 
used or acted upon as genuine, whether in Queensland or elsewhere, to 
the prejudice of any person, or with intent that any person may, in the 
belief that it is genuine, be induced to do or refrain from doing any 
act, whether in Queensland or elsewhere, is said to forge the seal or mark. 

The term “make a false document or writing” includes altering a 
genuine document or writing in any material part, either by erasure, 
obliteration, removal, or otherwise; and making any material addition 
to the body of a genuine document or writing; and adding to a genuine 
document or writing any false date, attestation, seal, or other material 
matter. 

It is immaterial in what language a forged document or writing is 
expressed. 

It is immaterial that the forger of anything forged may not have 
intended that any particular person should use or act upon it, or that 
any particular person should be prejudiced by it, or be induced to do or 
refrain from doing any act. 
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It is immaterial that the thing forged is incomplete, or does not 
purport to be a document, writing, or seal, which would be binding in 
law for any particular purpose, if it is so made, and is of such a kind, 
as to indicate that it was intended to be used or acted upon. 

Tor definitions of terms used, see ss. 484, 485, ante. 

Forgery is punishable under s. 488, post. 

An intent to defraud, although an ingredient of the common law offence of 
forgery, is not an ingredient of the offence under this section. See E. v. 
Stewart (1908), 27 N.Z.L.B. 082. 

For common law cases, see the English and Empire Digest, Yol. 15, p. 1041. 


Certain Matters Immaterial. 

487. In the case of an offence which involves the forging or utter¬ 
ing of a document or writing relating to the payment of money, or to the 
delivery or transfer of any property, or to the creation or performance 
of any obligation, it is immaterial in what country the money or property 
is, or purports to be, payable, deliverable, or transferable, or the obliga¬ 
tion is, or purports to be, to he performed; and, if the money or the 
property purports to be payable, deliverable, or transferable, or the 
obligation purports to be an obligation to be performed, in some country 
out of Queensland, it is immaterial whether the document or writing 
is under seal or not. 

Cf. s. 12, ante. 


CHAPTEB XLIX. 

Punishment of Forgery and like Offences. 

Punishment of Forgery in General. 

488, Any person who forges any document, writing, or seal is 
guilty of an offence which, unless otherwise stated, is a crime, and he is 
liable, if no other punishment is provided, to imprisonment with hard 
labour for three years. 

PUNISHMENT IN SPECIAL CASES. 

Public Seals, d'c. 

I. Tf the thing forged— 

(a) Purports to be, or is intended by the offender to be under¬ 
stood to be or to bo used as, the great seal of the United 
Kingdom or of Queensland, or Her Majesty’s privy seal, or 
any privy signet of Her Majesty, or Her Majesty’s royal sign 
manual, or the seal of the Governor, or any public seal 
lawfully appointed to be used for authenticating an act of 
State in any part of Her Majesty’s Dominions; or 

(b) Is a document having on it or affixed to it any such seal, 
signet, or sign manual, or anything which purports to be, or 
is intended by the offender to be understood to be, any such 
seal, signet, or sign manual; 

the offender is liable to imprisonment with hard labour for life. 
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Securities, Titles, Registers, <&c. 

II. If the thing forged purports to be, or is intended by the offender 
to be understood to be or to be used as, any of the things following, that 
is to say,— 

(а) A document which is evidence of title to any portion of the 
public debt of any of Her Majesty’s Dominions or of any 
Foreign State, or to any dividend or interest payable in 
respect of any such debt, or a transfer or assignment of any 
such document, or a receipt or certificate for any interest or 
money payable or accruing on or in respect of any such 
public debt; 

(б) A transfer or assignment of a share in any.corporation, 
company, or society, whether domestic or foreign, or of any 
share or interest in the capital stock of any such corporation, 
company, or society, or in the debt of any such corporation, 
company, or society, or a receipt or certificate for any 
interest or money payable or accruing on or in respect of 
any such share, interest, or debt; 

(c) A document acknowledging or being evidence of the indebted¬ 
ness of the Government of Queensland or of the Government 
of any of Her Majesty’s dominions, or of any foreign Prince 
or State, to any person; 

(d) A document which by the law of Queensland or any other 
country is evidence of the title to any land or estate in land 
in Queensland or that other country, or an entry in any 
register or book which is such evidence; 

(e) A document which by law is required for procuring the regis¬ 
tration of any title to any land or estate in land; 

(/) A testamentary instrument, whether the testator is living or 
dead, or a probate or letters of administration, whether with 
or without a will annexed; 

(g) A bank note, bill of exchange, or promissory note, or an 
acceptance, indorsement, or assignment of either; 

(h) A deed, bond, or writing obligatory, or a warrant, order, or 
other security for the payment of money, or for the delivery 
or transfer of a valuable security, or for procuring or giving 
credit, whether negotiable or not, or an indorsement or 
assignment of any such document; 

(£) An accountable receipt, or an acknowledgment of the deposit, 
receipt, payment, or delivery, of money or goods, or of any 
valuable security, or an indorsement or assignment of any 
such document; 

(j) A bill-of-lading, dock warrant, warehouse-keeper’s certificate, 
warrant or order for the delivery of goods, or any other 
document used in the ordinary course of business as proof of 
the possession or control of goods, or as authorising, or 
purporting to authorise, either by indorsement or by delivery, 
the possessor of the document to transfer or receive the 
goods represented by the document, or an indorsement or 
assignment of any such document; 



875 


The Criminal Code. s. 488. 

(k) A charter-party, or a shipping document accompanying a 
bill-of-lading, or an indorsement or assignment of either; 

(l) A policy of insurance of any kind; 

(m) A power of attorney or other authority to execute any such 
document as is hereinbefore in this section mentioned; 

(n) The signature of a witness to any of the documents herein- 
. before in this section mentioned to which attestation is by 
law required; 

( o ) A register of births, baptisms, marriages, deaths, or burial's, 
authorised or required by law to be kept, or any entry in 
any such register; 

(p) A copy of any such register or entry as last aforesaid, which 
is authorised or required by law to be given or sent to or by 
any person; 

(q) A seal used by a registrar appointed to keep any such register 
as is hereinbefore mentioned, or the impression of any such 
seal, or the signature of any such registrar; 

the offender is liable to imprisonment with hard labour for fourteen 
years, with or without solitary confinement. 


Documents relating to Revenue arid Acts of State, etc. 

III. If the thing forged purports to be, or is intended by the 
offender to be understood to be or to be used as, any of the things 
following, that is to say,— 

(a) The signature of the Governor, or of a member of the 
Executive Council, or of any of Her Majesty’s Principal 
Secretaries of State or Under Secretaries of State, upon any 
grant, commission, warrant, or order; 

( b ) A seal or stamp used for the purposes of the public revenue 
in Queensland or of any other part of Her Majesty’s 
dominions or in any foreign State; 

(c) A document relating to the obtaining or receiving of any 
money payable on account of the public service of Queens¬ 
land or any other part of Her Majesty’s dominions, or any 
other property of Her Majesty in any part of Her dominions, 
or a power of attorney or other authority to execute any 
such-document; 

the offender is liable to imprisonment with hard labour for fourteen 
years, with or without solitary confinement. 

Court Seals, Records, Process, Evidence, &c. 

IY. If the thing forged purports to be, or is intended by the offender 
to be understood to be or to be used as, any of the things following, that 
is to say,— 

(a) The seal of a Court of Record in any part of Her Majesty’s 
dominions, or a seal used at the Chambers of a Judge of the 
Supreme Court for stamping or sealing summonses or orders; 

(ft) A seal or signature by virtue whereof any document can by 
law be used as evidence; 
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(c) Any process of any court of justice in any part of Her 
Majesty’s dominions; 

(d) A document issued or made by or out of or by the authority 
of any such court as last aforesaid; 

( e) A document or copy of a document of any kind, which docu¬ 
ment or copy is intended by the offender to be used as 
evidence in any such court as last aforesaid; 

(/) A record or other document of or belonging to a Court of 
Record in any part of Her Majesty’s dominions; 

( g ) A copy or certificate of any record of any such Court as last 
aforesaid; 

(7i) An instrument, whether written or printed, or partly written 
and partly printed, which is made evidence by any Statute 
in force in Queensland; 

(i) A document which a justice is required or authorised by law 
to make, attest, or issue, and purporting to be made, attested, 
or issued, by a justice; 

(j) A stamp used for denoting the payment of fees or percentages 
in any court of justice; 

(7c) A license or certificate required or authorised by law to be 
given for the celebration of a marriage; 

(7) A consent to the marriage of a minor given by a person 
authorised by law to give it; 

(m) A certificate of marriage given under the provisions of the 
laws relating to the solemnisation of marriage; 

( n ) A copy of the registry of a marriage; 

(o) A stamp issued or made under the laws relating to the Post 
Office; 

(p) A power of attorney or letter of attorney; 

(q) The signature of a witness to a power of attorney or letter 
of attorney; 

(r) A contract, or a writing which with other writings constitutes 
a contract or is evidence of a contract; 

( s ) An authority or request for the payment of money or for the 
delivery of property; 

( t ) An acquittance or discharge, or a voucher of having received 
any property, or any document which is evidence of the 
receipt of any property; 

(it) Any mark which under the authority of any Statute is 
impressed upon or otherwise attached to or connected with 
any article for the purpose of denoting the quality of the 
article or the fact that it has been examined or approved 
by or under the authority of some public body or public 
officer; 

( v) A certificate given under the provisions of the laws relating 
to quarantine; 

the offender is liable to imprisonment with hard labour for seven years, 
with or without solitary confinement. 
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Telegrams. 

Y. If the thing forged purports to be, or is intended by the 
offender to be understood to be or to be used as, a message to be sent 
by telegraph, or a message received by telegraph, the offender is liable 
to the same punishment as if he had forged a document to the same 
effect as the message. 

For what constitutes the crime of forgery, see ss. 484-487, ante. 

As to para, n (o'), see also The Forgery Act of 1833, s. 3, post. 

For certain acts of forgery punishable under Commonwealth law, see the 
Crimes Act 1914-1932, Fart "V". Forgery of telegrams is also punishable under 
the Post and Telegraph Act 1901-1923, s. 124 (Commonwealth). With para, iv 
(v), cf. the Quarantine Act 1908-1924, s. 79 (Commonwealth). As to forgery 
of Commonwealth bank notes, see also the Commonwealth Bank Act 1911-1932, 
s. 60 r. 

On a charge of forging the name of a payee of a post office money order, 
the letter of advice or authority written by the sending post office to the post 
office at which the money order is payable, is admissible evidence ( B. v. Finlay 
(1896), 7 Q.L.J. 65; 7 Q.L.J. (N.C.) 32). 


littering False Documents and Counterfeit Seals. 

489. Any person who knowingly and fraudulently utters a false 
document or writing, or a counterfeit seal, is guilty of an offence of the 
same kind and is liable to the same punishment as if he had forged 
the thing in question. 

It is immaterial whether the false document or writing, or counter¬ 
feit seal, was made in Queensland or elsewhere. 

The term “fraudulently” means an intention that the thing in 
question shall be used or acted upon as genuine, whether in Queensland 
or elsewhere, to the prejudice of some person, whether a- particular 
person or not, or that some person, whether a particular person or not, 
shall, in the belief that the thing in question is genuine, be induced to 
do or refrain from doing some act, whether in Queensland or elsewhere. 

Fox the meaning of the terms "utter” and "knowingly’ r , see s. 1, ante . 

For "false document”, "writing” and "seal”, see ss. 484, 485, ante. 

Jt appears that an intention to defraud is not an ingredient of the offence 
under this section. See R. v. Stewart (1908), 27 N.Z.L.R. 682. 

For punishment, see s. 488, ante. 

For English cases, see Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 588 

The uttering of certain certificates is punishable under s. 516, post. 


Uttering Cancelled or Exhausted Documents. 

490. Any person who knowingly utters as and for a subsisting and 
effectual document any document which has by any lawful authority 
been ordered to be revoked, cancelled, or suspended, or the operation 
of which has ceased by effluxion of time, or by death, or by the happen¬ 
ing of any other event, is guilty of an offence of the same kind and is 
liable to the same punishment as if he had forged the document. 

The terms "knowingly” and "utter” are defined by s. 1, ante. 

For what constitutes a document, see s. 484, ante. 

As to punishment, see s, 488, ante . 



878 

ss. 491-495. Criminal Law. [Vol. II. 

Uttering Cancelled Stamps. 

491. Any person who knowingly utters as and for a valid and 
uneancelled stamp a stamp, or an impression of a seal used for any 
purpose connected with the public revenue of Queensland or of any 
other part of Her Majesty’s dominions, which has been already used, 
or which has been cancelled, is guilty of an offence of the same kind and 
is liable to the same punishment as if he had forged the stamp or seal. 

See notes to s. 490, ante . 

As to “seal* 7 , see s. 484, ante , 


Procuring Execution of Documents by False Pretences. 

492. Any person who, by means of any false and fraudulent 
representation as to the nature, contents, or operation, of a document, 
procures another to sign or execute the document, is guilty of an offence 
of the same kind and is liable to the same punishment as if he had 
forged the document. 

For what constitutes a document, see s. 484, ante. 

As to punishment, see s. 488, ante. 

Obtaining execution of "a security by a false pretence is a crime under 

s. 428, ante . 

Obliterating Crossings on Cheques. 

493. Any person who, with intent to defraud— 

(1) Obliterates, adds to, or alters, the crossing on a cheque; or 

(2) Knowingly utters a crossed cheque, the crossing on which 
has been obliterated, added to, or altered; 

is guilty of a crime, and is liable to imprisonment with hard labour 
for seven years. 

As to the intent to defraud, see s. 643, post. 

The terms “knowingly” and “utter” are defined by s. 1, ante. 

Making Documents Without Authority. 

494. Any person who, with intent to defraud— 

(1) Without lawful authority or excuse, makes, signs, or 
executes, for or in the name or on account of another person, 
whether by procuration or otherwise, any document or 
writing; or 

(2) Knowingly utters any document or writing so made, signed, 
or executed, by another person; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
seven years. 

See notes to s. 493, ante. 

For “document” and “writing”, see s. 484, ante. 

Demcmding Property upon Forged [ Testamentary ] Instruments. 

495. Any person who procures the delivery or payment to himself 
or any other person of any property or money by virtue of any probate 
or letters of administration granted upon a forged testamentary instru¬ 
ment, knowing the testamentary instrument to have been forged, or 
upon or by virtue of any probate or letters of administration obtained 
by false evidence, knowing the grant to have been so obtained, is guilty 
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of an offence of the same kind and is liable to the same punishment as 
if he had forged the document or thing by virtue whereof he procures 
the delivery or payment. 

In the cross-heading preceding this section the word “Testamentary” was 
inserted by The Criminal Code Correction of Errors Act of 1900, s. 1, post. 

"Property” and "money” are defined by s. 1, ante. 

Por the punishment which may be imposed for forgery, see s. 488, ante. 

Purchasing Forged Bank Notes. 

496. Any person who, without lawful authority or excuse, the 
proof of which lies on him, purchases or receives from any person, or 
has in his possession, a forged bank note, whether filled up or in blank, 
knowing it to be forged, is guilty of a crime, and is liable to imprison¬ 
ment with hard labour for seven years. 

The expression "have in possession” is defined by s. 1, ante. 

Por "bank note”, see s. 484, ante. 

As to what constitutes "lawful authority or excuse”, see R. v. Harvey 
(1871), L.R. 1 C.C.R. 284; DicUns v. Gill, [1896] 2 Q.B. 310. 

As to possession of forged Australian notes, see the Commonwealth Bank 
Act 1911-1932, s. 60s. 

False Certificate of Message received by Telegraph. 

497. Any person who knowingly signs upon a document, which 
purports to be a copy of a document the contents whereof have been 
received by telegraph under the provisions of the laws authorising the 
transmission by telegraph of the contents of documents requiring signa¬ 
ture or seal, a false certificate that it has been duly received under the 
provisions of those laws is guilty of an offence of the same kind, and is 
liable to the same punishment as if he had forged the document of 
which it purports to be a copy. 

Por "document”, see s. 484, ante. 

Por the law relating to telegraphs, see the Post and Telegraph Aet 1901-1923, 
Part IV (Commonwealth). 

Por the punishment which may be imposed for forgery, see s. 488, ante. 

Falsifying Warrants for Money Payable under Public Authority-. 

498. Any person who, being employed in the Public Service, know¬ 
ingly and with intent to defraud makes out or delivers to any person a 
warrant for the payment of any money payable by public authority for 
a greater or less amount than that to which the person on whose behalf 
the warrant is made out is entitled is guilty of a crime, and is liable to 
imprisonment with hard labour for seven years. 

The expression (C person employed in the Public Service” is defined by 
s. 1, ante. 

As to intent to defraud, see s. 643, post. 

Falsification of Registers. 

499. Any person who, having the actual custody of any register 
or record kept by lawful authority, knowingly permits any entry which, 
in any material particular, is to his knowledge false, to be made in the 
register or record is guilty of a crime, anehis liable to imprisonment 
with hard labour for seven years. 

The offender cannot be arrested without warrant. 

With respect to arrest, see also s. 5, ante. 
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Sending False Certificate of Marriage to Registrar. 

500. Any person who signs or transmits to a person authorised by 
law to register marriages a certificate of marriage, or any document 
purporting to be a certificate of marriage, which, in any material parti¬ 
cular, is to his knowledge false, is guilty of a crime, and is liable to 
imprisonment with hard labour for seven years. 

With respect to registration of marriages, see The Eegistration of Births 
Deaths and Marriages Act of 1855, s. 8, title Statistics. 


False Statements for the Purpose of Registers of Births, Deaths, 

and Marriages. 

501. Any person who knowingly, and with intent to procure the 
same to be inserted in a register of births, deaths, or marriages, makes 
any false statement touching any matter required by law to be regis¬ 
tered in any such register, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

Registration of births, deaths and marriages is the subject of The 
Registration of Births Deaths and Marriages Act of 1855, title Statistics. 


Attempts to Procure Unauthorised Status. 

502. Any person who— 

(1) By any false representation procures any authority autho¬ 
rised by any Statute to issue certificates testifying that the 
holders thereof are entitled to any right or privilege, or to 
enjoy any rank or status, to issue to himself or any other 
person any such certificate; or 

(2) Falsely represents to any person that he has obtained any 
certificate issued by any such authority; or 

(3) By any false representation procures himself or any other 
person to be registered on any register kept by lawful autho¬ 
rity as a person entitled to such a certificate, or as a person 
entitled to any right or privilege, or to enjoy any rank or 
status; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

Cf. ss. 516, 517, post. 


Counterfeiting Trade Marks. 

503. Any person who, with intent to defraud or to enable another 
person to defraud— 

(1) Makes a counterfeit trade mark; or 

(2) Knowingly uses a trade mark, whether genuine or counter¬ 
feit, on any article or on anything containing or connected 
with any article, in such a manner that the trade mark so 
used signifies or implies, or may reasonably induce any 
person to believe, contrary to the fact, that the article is. 
such as is designated by the trade mark; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years, and to be fined at the discretion of the Court. 
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And every thing which he has in his possession to which the 
trade mark or counterfeit trade mark has been so applied, and every 
instrument which he has in his possession by means of which any such 
mark has been so applied, or which is intended for applying any sueb 
mark, is forfeited to Her Majesty. 

The term “trade mark” includes any word or mark of any kind 
whatever, which is lawfully used by any person to denote that any 
article is of his manufacture, workmanship, production, or merchandise,, 
or is a thing of a peculiar or particular description made or sold by him. 

The term “counterfeit” includes any imitation of a genuine mark 
which is not genuine and which resembles the genuine mark. 

With respect to the intent to defraud or to enable another person to defraud,, 
see s. 643, post . 

Trade marks on articles of commerce are not documents for the purposes, 
of this Division of the Code. See s. 484, ante. 

Cf. the Trade Marks Act 1905-1936, ss. 86, 87, 91, 92 (Coimnonwealth). 


Circulating False Copies of Hales or Lists of Members of Societies 

or Companies. 

504. Any person who knowingly, and with intent to deceive or 
defraud, or to enable another person to deceive or defraud, utters to 
any person a document which purports to be a copy of the memorandum 
or articles of association or other constitution of a corporation or joint 
stock company, or of the rules or by-laws of any corpoi v ation or society,, 
constituted under the authority of any Statute, but is not a true copy 
thereof, or a document which purports to be a list of the members of 
any such corporation, company, or society, but is not a true list of such 
members, is guilty of a misdemeanour, and is liable to imprisonment, 
with hard labour for three years. 

For the meaning of “ knowingly ’’ and "utter” see s. 1, ante. 

As to intent to deceive or defraud or to enable another person to deceive- 
or defraud, see s. 643, post ; Re London and Globe Finance Corpn., [l q Q3] 
1 Ch. 728, per Buckley L.J. 


CHAPTER L, 

Forgery and like Offences Punishable on Summary Conviction. 

Sending False Telegrams. 

505. Any person who— 

(1) Knowingly and without the authority of the pretended 
sender, sends or delivers, or causes to be sent or delivered, 
to any person employed by or under the Post and Telegraph 
Department, for the purpose of being transmitted as a 
telegram, a message or writing purporting to be sent by 
another person; or 

(2) Signs a telegram in the name of another person without that 
person’s authority, or in the name of a fictitious person; or 

(8) Wilfully alters a telegram without the authority of the 
sender; or 
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(4) Writes, issues, or delivers, as and for a telegram received 
through a telegraph office, a writing purporting to be a 
telegram so received, and which is not a telegram so received; 

is guilty of an offence, and is liable on summary conviction W imprison¬ 
ment with hard labour for twelve months, and to a fine of one hundred 
pounds. 

See definition of “Post and Telegraph Department” in s. 1, ante, and 
notes thereto. 

Cf. the Post and Telegraph Act 1901-1923, s. 125 (Commonwealth). 


Forgery of Seamen’s Tickets or Documents under Factories and 

Shops Act. 

506. Any person who— 

(1) Forges any document purporting to be, or intended by the 
offender to be understood to be or to be used as, a document 
required to be obtained or used under the provisions of the 
laws relating to the engagement or discharge of seamen, or 
the laws relating to the regulation of factories and shops; or 

(2) Utters any document which is required to be obtained or used 
under the provisions of these laws, and which has been issued 
to another person, and falsely represents himself to be the 
person named in the document; 

is guilty of an offence, and is liable on summary conviction to imprison¬ 
ment with hard labour for one year, or to a fine of fifty pounds. 

See ss. 1 (“utter”), 484, 486, ante. 

Por the law relating to engagement and discharge of seamen, see The 
Merchant Seamen Act of 1849, title Shipping ; Navigation Act 1912-1935, Part II 
(Commonwealth); Merchant Shipping Act, 1894, Part II (Imperial), title 
Shipping. 

The law relating to factories and shops is contained in The Factories and 
Shops Acts, 1900 to 1922, title Labour. 


Fraudulent Use of Adhesive Stamps. 

507. Any person who— 

(1) Fraudulently, and with intent that the stamp may be used 
again, removes an adhesive stamp, or causes an adhesive 
stamp to be removed, from any document; or 

(2) Fraudulently, and with intent that the stamp may be used 
again, affixes an adhesive stamp which has been removed 
from any document to another document; or 

(3) Knowingly utters an adhesive stamp which has been fraudu¬ 
lently, and with intent that it may be used again, removed 
from any document; or 

(4) Knowingly utters any document which has on it an adhesive 
stamp that has been fraudulently, and with intent that it 
may be used again, removed from another document; 

is guilty of an offence, and is liable on summary conviction to a fine of 

fifty pounds. 

* 

See a. 1 (“utter”, “knowingly*^, ante. 
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False Warranties or Labels relating to the Sale of Food. 

508. Any person who— 

(1) Knowingly gives to a purchaser a false warranty in writing 
with respect to an article of food or a drug sold by him, 
whether as principal or agent; or 

(2) Knowingly gives with any article of food or drug sold by him 
a label which falsely describes the article or drug sold; or 

(3) In any proceedings under the laws relating to the sale of 
food and drugs knowingly applies to an article of food or a 
drug a certificate or warranty given with respect to another 
article or drug; 

is guilty of an offence, and is liable on summary conviction to a fine of 
twenty pounds. 

For the laws relating to the sale of food and drugs, seo title Health. 

Provisions of this Chapter Alternative. 

509. The provisions of this Chapter are alternative and without 
prejudice to any other provisions of this Code relating to the same 
matters, but so that an offender cannot be twice convicted for the 
same act. 

With the concluding stipulation, cf. s. 16, ante. 


CHAPTER LI. 

Preparation for Forgery. 

Instruments and Materials for Forgery. 

510. Any person who without lawful authority or excuse, the 
proof of which lies on him,— 

(1) Makes, or begins or prepares to make, or uses, or knowingly 
has in his possession or disposes of, any paper resembling 
any paper such as is specially provided by the proper 
authority for the purpose of being nsed for marking any of 
the things following, that is to say,— 

(a) Any document acknowledging or being evidence of the 
indebtedness of the Government of Queensland, or of the 
Government of any of Her Majesty’s dominions, or of any 
foreign Prince or State, or of any person carrying on the 
business of banking, to any person; or 

(5) Any stamp, license, permit, or other doenment used for the 
purposes of the public revenue of Queensland, or of any 
other part of Her Majesty’s dominions; or 

(c) Any bank note; 

or any machinery or instrument or material for making 
any such paper, or capable of producing in or on paper 
any words, figures, letters, marks, or lines, resembling 
any words, figures, letters, marks, or lines, used in or on 
any paper specially provided for any such purpose; or 

(2) Impresses or makes upon any plate or material any words, 
figures, letters, marks, or lines, the print whereof resembles, 
in whole or part, the words, figures, letters, marks, or lines, 
used in any such document as aforesaid; or 
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(3) Uses or knowingly has in his possession or disposes of any 
plate or material upon which any such words, figures, letters, 
marks, or lines, are impressed or made; or 

(4) Uses, or knowingly has in his possession or disposes of, any 
paper on which is written or printed the whole or any part of 
the usual contents of any such document as aforesaid; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years. 

See s. 1 (“have in. possession”), and s. 484 (“bank note”), ante. 

As to Australian notes, see also the Common-wealth Bank Act 1911-1932, 
ss. 60 q et seq. (Commonwealth). 

Counterfeit Stamps. 

511. Any person who, without lawful authority or excuse, the proof 
of which lies on him— 

(1) Makes or mends, or begins or prepares to make or mend, or 
uses, or knowingly has in his possession or disposes of, any 
die, plate, or instrument, capable of making an impression 
resembling that made by any die, plate, or instrument, used 
for the purpose of making any stamp, whether impressed or 
adhesive, which is used for the purposes of the public revenue 
or of the Post Office in Queensland or any other part of Her 
Majesty's Dominions or in any foreign State, or capable of 
producing in or on paper any words, figures, letters, marks, 
or lines, resembling any words, figures, letters, marks, or 
lines, used in or on any paper specially provided by the proper 
authority for any such purpose; or 

(2) Knowingly has in his possession or disposes of any paper or 
other material which has on it the impression of any such 
die, plate, or instrument, or any paper which has on it or in 
it any such words, figures, letters, marks, or lines, as afore¬ 
said; or 

(3) Fraudulently, and with intent that use may be made of any 
such stamp as aforesaid, or of any part of it, removes the 
stamp from any material in any way whatever; or 

(4) Fraudulently, and with intent that use may be made of any 
part of any sueh stamp, mutilates the stamp; or 

(5) Fraudulently fixes or places upon any material, or upon any 
such stamp, any stamp or part of a stamp which has been in 
any way removed from any other material, or out of or from 
any other stamp; or 

(6) Fraudulently, and with intent that use may be made of any 
sueh stamp which has been already impressed upon or 
attached to any material, erases or otherwise removes, either 
really or apparently, from such material anything whatever 
written on it; or 

(7) Knowingly has in his possession or disposes of anything 
obtained or prepared by any sueh unlawful act as aforesaid; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
fourteen years. 

See s. 1 (“have in possession”, “post office”), ante. 

Cf. the Post and Telegraph Act 1901-1923, s. 99 (Common-wealth). 
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Paper for Postal Purposes. 

512. Any person who, without lawful authority or excuse, the 
proof of which lies on him, knowingly has in his possession or disposes 
of any paper which has been specially provided by the proper authority 
for the purpose of being used for postage stamps, money orders, or 
postal notes, before such paper has been lawfully issued for public use, 
is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

See s. 1 (“have in possession”), ante. 

Cf. the Post and Telegraph Aet 1901-1923, ss. 100, 101 (Commonwealth). 

Paper and Dies for Postage Stamps. 

513. Any person who, without lawful authority or excuse, the 
proof of which lies on him— 

(1) Makes, or begins or prepares to make, or uses for any postal 
purpose, or has in his possession, or disposes of any imitation 
or representation, on paper or any other material, of any 
stamp used for denoting any rate of postage of Queensland 
or of any other part of Her Majesty’s Dominions or of any 
foreign country; or 

(2) Makes or mends, or begins or prepares to make or mend, or 
uses, or has in his possession or disposes of, any die, plate, 
instrument, or material, for making any such imitation or 
representation; 

is guilty of an offence, and is liable on summary conviction to imprison¬ 
ment with hard labour for one year, or to a fine of fifty pounds: And 
any stamps, and any other such things as aforesaid, which are found in 
his possession are forfeited to Her Majesty. 

For the purposes of this section a stamp purporting to denote a rate 
of postage of any country is to be taken to be a stamp used for postal 
purposes in that country until the contrary is shown. 

See notes to s. 512, ante. 


CHAPTER LII. 

Personation. 

Personation in General. 

514. Any person who, with intent to defraud any person, falsely 
represents himself to be some other person, living or dead, is guilty of 
an offence which, unless otherwise stated, is a misdemeanour; and he is 
liable to imprisonment with hard labour for three years. 

If the representation is that the offender is a person entitled by will 
or operation of law to any specific property, and he commits the offence 
with intent to obtain such property or possession thereof, he is guilty of 
a crime, and is liable to imprisonment with hard labour for fourteen 
years. 

As to the intent to defraud, see s. 643, post. 

Particular cases of personation are punishable under ss. 97, 99, ante , and 
The Companies Act of 1931, s. 83, title Companies. 

For cases, see the English and Empire Digest, Yoh 15, p. 1013; Halsbury’s 
Laws of England (2nd ed.), Yol. 9, p. 577. 
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Falsely Acknowledging Deeds, Recognizances, &c. 

515. Any person who, without lawful authority or excuse, the 
proof of which lies on him, makes, in the name of any other person, 
before any court or person lawfully authorized to take such an acknow¬ 
ledgment, an acknowledgment of liability of any kind., or an acknow¬ 
ledgment of a deed or other instrument, is guilty of a crime, and is liable 
to imprisonment with hard labour for seven years. 

Personation of a Person named in a Certificate. 

516. Any person who utters any document which has been issued 
by lawful authority to another person, and whereby that other person is 
certified to be a person possessed of any qualification recognized by law 
for any purpose, or to be the holder of any office, or to be entitled to- 
exercise any profession, trade, or business, or to be entitled to any right 
or privilege, or to enjoy any rank or status, and falsely represents himself 
to be the person named in the document, is guilty of an offence of the 
same kind, and is liable to the same punishment as if he had forged the 
document. 

For what constitutes uttering, see s. 1, ante. 

“Document” is defined by s. 484, ante. 

Cf. the offence under s. 502, ante. .. . . 

Lending Certificates for Personation. 

517. Any person who, being a person to whom any document has. 
been issued by lawful authority, whereby he is certified to be a person 
possessed of any qualification recognised by law for any purpose, or to 
be the holder of any office, or to be entitled to exercise any profession, 
trade, or business, or to be entitled to any right or privilege, or to enjoy 
any rank or status, lends the document to another person with intent 
that that other may represent himself to be the person named therein,, 
is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

Cf. the offence under s. 502, ante. 

DIVISION IV.—OFFENCES CONNECTED WITH TRADE AND BREACH OF 

CONTRACT. 

CHAPTER Lin. 

Fraudulent Debtors. 

Definition. 

518. In this Chapter the term “an insolvent” means a person with 
respect to whom any proceedings have been taken under the provisions, 
of the laws relating to insolvent debtors which result in his affairs being 
administered under the provisions of those laws for the benefit of his 
creditors. 

Such a person is deemed to have been an insolvent from the time 
when the proceedings were taken, whether that result had or had not 
happened when the unlawful act in question was done. 

As to committal for trial of insolvents upon examination in the course of 
administration of their affairs, see s. 698, post. 

The Queensland Act relating to insolvency is The Insolvency Act of 1874, 
portions of which are printed under the title BANKEtrprcY and Insolvency. 
As to the supersession of that Act by the Bankruptcy Act 1924-1933 (Common¬ 
wealth), see the Preliminary Note to that title. Provisions similar to a number 
of the sections contained in this Chapter are to be found in Part XIV of 
the Bankruptcy Aet 1924-1933: ■ .... 
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Absconding with Property in Contemplation of or immediately 

after Insolvency. 

519. Any person who— 

(1) Being an insolvent, departs from Queensland and takes with 
him, or attempts or prepares to depart from Queensland and 
to take with him, any part of his property to the amount of 
twenty pounds, which ought by law to be divided amongst 
his creditors; or 

(2) Departs from Queensland and takes with him, or attempts or 
prepares to depart from Queensland and to take with him, 
any part of his property to the amount of twenty pounds, 
which ought by law, in the event of his becoming insolvent, 
to be divided among his creditors, and within four months 
afterwards becomes an insolvent; 

is guilty of a crime, and is liable to imprisonment with hard labour for 
three years. 

It is a defence to a charge of any of the offences defined in this 
section to prove that the accused person had no intent to defraud. 

Sco s. 518, ante, and notes thereto. 

Cf. the Bankruptcy Act 1924-1933, s. 215 (Commonwealth). 

A married woman having separate property can commit an offence under 
this section (R. v. Johnson (1891), 4 Q.L.J. 130). And see the Bankruptcy 
Act 1924--1933, s. 5 (1). 

See the English and Empire Digest, Vol. 5, p. 1047. 

Frauds by Insolvents. 

520. Any person who— 

(1) Being an insolvent— 

(a) Fraudulently removes any part of his property to the 
value of ten pounds or upwards; or 
(5) Fraudulently parts with, alters, or makes any omission in, 
or is privy to fraudulently parting with, altering, or making 
any omission in, any document affecting or relating to his 
property or affairs; or 

(2) Does any such act as aforesaid, and within four months after¬ 
wards becomes an insolvent; or 

(3) Being an insolvent, attempts to account for any part of his 
property by alleging fictitious losses or expenses; or 

(4) Attempts at a meeting of his creditors to account for any 
part of his property by fictitious losses or expenses, and within 
four months afterwards becomes an insolvent; or 

(5) By any false representation or other fraud obtains any 
property on credit and does not pay for the same, and within 
four months afterwards becomes an insolvent; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

See s. 518, ante, and notes thereto. 

A balance sheet made out for the purposes of a single creditor and handed 
to him is not a document within para. (1) (Z>) (R. v. Clapham (1884), 10 V.L.B. 
(I.P. & M.) 18). 

As to para. (5), see the English and Empire Digest, Vol. 5, p. 1050; 
Halsbury’s Laws of England (2nd ed.), Vol. 2, p. 465, note ( e ). 
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Other Frauds by Insolvents. 

521. Any person who— 

(1) Being an insolvent— 

(а) Conceals any part of his property to the amount of ten 
pounds; or 

(б) Conceals any debt due to or from him; or 

(2) Does any of the following acts, that is to say— 

(a) Conceals any part of his property to the amount of ten 
pounds; or 

(&) Conceals any debt due to or from him; or 

(c) Obtains any property on credit under the false pretence 
of carrying on business and dealing in the ordinary way 
of trade, and does not pay for the same; or 

(d) Pawns, pledges, or disposes of otherwise than in the 
ordinary way of trade, any property which he has obtained 
on credit and has not paid for; 

and within four months afterwards becomes an insolvent; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

It is a defence to a charge of any of the offences defined in this 
section to prove that the accused person had no intent to defraud. 

See s. 518, ante, and notes thereto. 

Cf. the Bankruptcy Act 1924-1933, s. 210 (2) (a), (b), (3) (b), (c) 
(Commonwealth). 

Mere non-disclosure, where there has been no inquiry, does not constitute 
concealment (In re Vunphy (1881), 3 A.L.T. 28). 

A concealment of property is not the less an offence by reason of subsequent 
disclosure of such property to a second meeting of creditors (E. v. Harris (I860), 
5 N.S.W.S.C.R. (L.) 66)." 

An insolvent may be guilty of concealing property which he had assigned 
by an assignment void as an act of bankruptcy (R. v. Tempest (1877), 3 V.L.B. 
(L.) 329). . 

It is an offence within para. (2) ( d ) for a trader to buy goods on credit 
and sell them immediately at a low price for the purpose of raising money to 
meet financial difficulties (E. v. Morris (1875), 1 V.L.R. (L.) 99). See also 
E. y. Pieremont (1885), 2 Q.L.J. 93. 

See the English and Empire Digest, Vel. 5, pp. 1047, 1050. 


Falsification of Books by Insolvents. 

522. Any person who— 

(1) Being an insolvent— 

(a) Conceals, destroys, alters, mutilates, or falsifies, any book, 
document, valuable security, or account, relating to his 
property or affairs, or any entry in any such book, docu¬ 
ment, or account, or is privy to any such act; or 

(b) Makes or is privy to making any false entry in any such 
book, document, or account; or 
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(2) Does or is privy to any such act as aforesaid, and within four 
months afterwards becomes an insolvent; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

It is a defence to a charge of any of the offences defined in this 
section to prove that the accused person had no intent to conceal the state 
of his affairs or to defraud. 

See s. 518, ante, and notes thereto. 

As to concealment, see notes to s. 521, ante. 

“ Valuable security 71 is defined by s. 1, ante . 

Cf. the Bankruptcy Act 1924'1933, s. 210 (2) (c) (Commonwealth). 

See the English and Empire Digest, Yol. 5, p. 1049. 

Frauds by Insolvents in course of Insolvency Proceedings. 

523. Any person whose affairs are in course of administration 
under the provisions of the laws relating to insolvent debtors who— 

(1) Knowing or believing that a false debt has been proved by 
any person in the course of such administration, fails for the 
period of a month to give information thereof to the trustee 
of his property; or 

(2) Makes any false representation or commits any other fraud 
for the purpose of obtaining the consent of his creditors or 
any of them to any agreement with reference to his affairs or 
to any proceedings taken under or by virtue of such adminis¬ 
tration ; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

See s. 518, ante, and notes thereto. 

Cf. the Bankruptcy Act 1924-1933, s. 210 (1) (e), (/) (Commonwealth). 

Failure by Insolvents to Discover Property. 

524. Any person whose affairs are in course of administration 
under the provisions of the laws relating to insolvent debtors who— 

(1) Pails to fully and truly discover to the trustee of his property, 
to the best of his knowledge and belief, all his property, real 
and personal, and how, and to whom, and for what con¬ 
sideration, and when, he disposed of every part thereof, 
except such part as has been disposed of in the ordinary way 
of his trade, if any, or laid out in the ordinary expense of 
his family; or 

(2) Pails to deliver to the trustee, or as he directs, any part of 
his real and personal property which is in his custody or 
under his control, and which he is required by law to deliver ; 
or 

(3) Pails to deliver to the trustee, or as he directs, any book, 
document, paper, or writing, which is in his custody or under 
his control, and which relates to his property or affairs; or 

(4) Omits or is privy to omitting any material particular from 
any statement relating to his affairs; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 
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It is a defence to a charge of any of the offences defined in this 
section to prove that the accused person had no intent to conceal the 
state of his affairs or to defraud. 

See s. 518, ante , and notes thereto. 

Cf. the Bankruptcy Act 1924-1933, s. 210 (1) (a)-(d) (Commonwealth). 
See the English and Empire Digest, Vol. 5, p. 1044. 


Failure to Keep Proper Books. 

525. Any person who omits to keep proper books of account show¬ 
ing the true state of his affairs, and who within three years afterwards 
becomes an insolvent, is guilty of a misdemeanour and is liable to 
imprisonment with hard labour for three years. 

It is a defence to a charge of the offence defined in this section to 
prove that the accused person had no intention to conceal the state of his 
affairs or to defraud. 

Sec s. 518, ante, and notes thereto. 

See In rc Hill, [1904] Q.W.N. 18. 


Concealing Documents. 

526. Any person who, being an insolvent, prevents the production 
of any book, document, paper, or writing, affecting or relating to his 
property or affairs, is guilty of a misdemeanour, and is liable to imprison¬ 
ment with hard labour for three years. 

It is a defence to a charge of the offence defined in this section to 
prove that the accused person had no intent to conceal the state of his 
affairs or to defraud. 

See s. 518, ante , and notes thereto. 

Cf. the Bankruptcy Act 1924-1933, s. 210 (4) (Commonwealth). 


Receiving Insolvent’s Property with Intent to Defraud. 

527. Any person who, with intent to defraud the creditors of an 
insolvent, receives any property from the insolvent, or fails to deliver to 
the trustee of the property of the insolvent any property which forms 
part of the estate of the insolvent, is guilty of a misdemeanour, and is 
liable to imprisonment with hard labour for three years. 

See s. 518, ante, and notes thereto. 

Cf. the Bankruptcy Act 1924-1933, s. 209 (d) (Common-wealth). 

Making False Claim in Insolvency. 

528. Any person who— 

(1) Being a creditor of an insolvent, or being a creditor of a 
debtor who has taken proceedings for a composition with 
his creditors under the provisions of the laws relating to 
insolvent debtors, makes in the insolvency, or in the pro¬ 
ceedings for a composition, with intent to defraud, a proof 
or declaration of debt or statement of account, which, in any 
material particular, is to his knowledge false ; or 
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(2) Not being a creditor of an insolvent, or of a person who has 
taken any such proceedings, makes in the insolvency, or in 
the proceedings for a composition, with intent to defraud, a 
proof or declaration of debt; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year. 

See s. 518, ante , and notes thereto. 

As to intent to defraud, see s. 043, 'post. 

Of. the Bankruptcy Act 1924-1933, s. 209 (/) (Commonwealth). 

Concealing Property of Insolvents. 

529. Any person who conceals any part of the property of an 
insolvent, and does not, within forty-two days after the appointment of 
a trustee of the property of the insolvent, discover such property to the 
trustee, or to the Registrar of the Supreme Court, is guilty of an offence, 
and is liable on summary conviction to imprisonment with hard labour 
for six months. 

8eo a. 518, ante, and notes thereto. 

For what constitutes concealment, see cases cited to s. 521, an te. 

Cf. the Bankruptcy Act 1924-1033, s. 209 (a) (Commonwealth). 

Fraudulent Dealing with Property by Debtors. 

530. Any person who, with intent to defraud his creditors or any 
of them,—• 

(1) Makes any gift, delivery, or transfer of his property, or any 
charge on his property; or 

(2) Conceals or removes any part of his property after or within 
two months before the date of any unsatisfied judgment or 
order for payment of money obtained against him; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for one year. 

See s. 518, ante, and notes thereto. 

For what constitutes concealment, see eases eited to s. 521, ante. 

As to evidence of intent to defraud, see B. v. Dawson (1903), 6 
W.A.L.R. 119. 

Before committing a person for trial under this section the Court must be 
satisfied that such a case has been made out as will, if not broken down or 
answered by counter-evidence, render a conviction probable (In re Long (1875), 
4 S.C.R. 120). 

Cf. the Bankruptcy Act 1924-1933, s. 212 (Commonwealth), and see the 
English and Empire Digest, Vol. 5, p. 1045. 


CHAPTER LIV. 

Other Offences. 

Concealment by Officers of Companies on Reduction of Capital. 

531. Any person who, being a director or officer of a joint stock 
company, the capital of which is proposed to be reduced— 

(1) Conceals the name of any creditor of the company who is 
entitled to object to the proposed reduction; or 

(2) Knowingly misrepresents the nature or amount of the debt 
or claim of any creditor of the company; or 



892 


ss. 531-534. Criminal Law. [Vol. II. 

(3) Is privy to any sueh concealment or misrepresentation as 
aforesaid; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

Similar provision is made by The Companies Act of 1931, s. 72, title 
Companies. 

Reduction of capital is provided for by ss. 67 et seq. of that Act. For 
creditors entitled to object, see ibid., s. 68. 


Falsification of Books of Companies. 

532. Any person who, being a director, officer, or contributory, of 
a company which is in course of being wound up under the provisions of 
the laws relating to joint stock companies, does any of the following 
acts with intent to deceive or defraud, or to make another person to 
deceive or defraud, that is to say,— 

(1) Conceals, destroys, alters, mutilates, or falsifies, any boob, 
document, valuable security, or account, relating to the 
affairs of the company, or any entry in any such book, 
document, or account, or is privy to any such act; or 

(2) Makes or is privy to making any false entry in any book, 
document, or account, belonging to the company; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for two years. 

Similar provision is made by The Companies Aet of 1931, ss. 280 (1) (■£), 
(j), 281, title Companies. 

As to intent to deceive or defraud, see s. 643, post. 

"Valuable security” is defined by s. 1, ante. 

For other offences where a company is in course of liquidation, see The 
Companies Aet of 1931, ss. 282, 283, 284 (3), (4), 286, title Companies. 

Mixing Uncertified with Certified Articles. 

533. 'When a mark has been attached to any article, or a certifi¬ 
cate has been given with respect to any article, under the authority of 
any Statute, for the purpose of denoting the quality of the article, or the 
fact that it has been examined or approved by or under the authority 
of some public body or public officer, any person who mixes with the 
article so marked or certified any other article which has not been so 
examined or approved, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

Intimidation of 'Workmen and Employers. 

534. Any person who— 

(1) By violence to the person or property of another, or by 
threats or intimidation of any kind, or by besetting the 
house or place of work of another, or by following another 
in a disorderly manner in a public highway, or by molesting 
or in any way obstructing, another by any physical act in 
the pursuit of his lawful vocation— 

( a ) Compels or attempts to compel any person employed in 
any manufacture, trade, business, or occupation, to depart 
from his employment, or to return his work before it is 
finished; or 
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(6) Prevents any person who is not employed from accepting 
employment from any other person; or 

(2) Uses violence to the person or property of another, or uses 
threats or intimidation of any kind to another, or by any 
physical act molests or in any way obstructs another— 

(c) For the purpose of inducing any person to belong to any 
club or association, or to contribute to any common fund, 
or to pay any fine or penalty; or 

(d) On account of any person not belonging to any particular 
club or association, or not having contributed or having 
refused to contribute to any common fund, or having 
refused to pay any fine or penalty; or 

(e) On account of any person not having complied, or refus¬ 
ing to comply, with any rules, orders, resolutions, or 
regulations, made or pretended to be made by any person, 
or persons, or club, or association, in order to obtain an 
advance of wages or to reduce the rate of wages, or to 
lessen or alter the hours of working in, or to decrease or 
alter the quantity of work done in, or to regulate the mode 
of carrying on, any manufacture, trade, or business, or 
the management thereof; or 

(3) By violence to the person or property of another, or by 
threats or intimidation of any kind, or by molesting or in 
any way obstructing another, compels, or endeavours to 
compel, any person carrying on any manufacture, trade, or 
business, to make any alteration in his mode of carrying it 
on, or to limit the number of his apprentices, or the number 
or description of his journeymen, workmen, or servants; 

is guilty of an offence, and is liable on summary conviction to imprison¬ 
ment with hard labour for three months. 

[It is lawful for one or more person or persons acting in contempla¬ 
tion of or during the continuance of any industrial dispute to attend 
peaceably and in a reasonable manner at or near a house or place 
where a person resides or works or carries on business, or happens to 
be, if he or they so attend merely for the purpose of obtaining or com¬ 
municating information, and such attending is not deemed a besetting 
within the meaning of this section. 

Notification or warning of an intention to lock out or strike, or of 
an intention on the part of any workman or workmen to refuse to 
enter into or continue in the employment of any employer, is not deemed 
a threat or intimidation or molestation or obstruction within the mean¬ 
ing of this section.] 

[For the purposes of this section “industrial dispute” has the same 
meaning as in “The Industrial Conciliation and Arbitration Act of 
1932.”] 

A justice who is also an employer in the particular manufacture, 
trade, or business, in or concerning which any of the offences defined in 
this section is charged to have been committed cannot act as a justice 
upon a charge of such an offence. 
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A person cannot refuse to give evidence upon a charge of any of 
the offences defined in this section on the ground that he is liable to 
punishment under the provisions thereof, but every person who gives 
evidence on any such charge is indemnified against any prosecution 
against himself for having offended in the matter with respect to which 
he gives evidence. 

The action of persons who merely agree together to fix the rate of 
wages or prices which they will pay or accept for any work or article, 
or to fix the hours during which they will work in, or carry on, any 
manufacture, trade, or business, in which they are engaged, or who 
merely meet together and consult for the purpose of making any such 
agreement, is not deemed to be a physical act for the purposes of this 
section. 


This section in its original form did not contain the paragraphs within 
square brackets, but contained, in the place where those paragraphs occur, the 
following paragrax>h: “ Attending at or near the house or place of work of 
another, or the approach to such house or place of work, hi order merely ^ to 
obtain or communicate information is not deemed a besetting within the meaning 
of this section.” The Trade Union Act of 1915, s. 36 (title Labour), repealed 
that paragraph and inserted in lieu thereof paragraphs identical with the two 
first paragraphs now appearing within square brackets. The Trade Union Act 
of 1915, a. 36, then “ added to the said section’’ a definition as follows: “For 
the purposes of this section—‘ Industrial dispute’ has the same meaning as in 
The Industrial Peace Act of 1912.” It is submitted that the course of subse¬ 
quent amendment indicates that the legislative intent was to add such definition 
immediately after the other paragraphs then inserted and not at the end of 
the section. 

The Industrial Conciliation and Arbitration Act of 1929, s. 119 (1) (now 
repealed), amended this section of The Criminal Code by repealing all words 
from and including the words “It is lawful for one or more person or persons’’ 
to and including the words “ ‘Industrial dispute’ have the same meaning as in 
The Industrial Peace Act of 1912”, and by restoring, in lieu of the words so 
repealed, a paragraph identical with that repealed by The Trade Union Act of 
1915. If the effect of The Trade Union Act of 1915, s. 36, was to add the 
definition of “industrial dispute” at the end of the section, The Industrial 
Conciliation and Arbitration Act of 1929, s. 119 (1), had the effect of repealing 
the three concluding paragraphs appearing in the section as it is now printed. 
If however the effect of the amendment of 1915 was as submitted above, the 
amendment of 1929 restored the section to its original form in all respects. 

The Industrial Conciliation and Arbitration Act of 1932, s. 85 (1) (title 
Labour), amended s. 534 of The Criminal Code by repealing “all the words 
beginning with the word ‘Attending’ and ending with the word ‘section’ ” 
and inserted in lieu thereof the first two paragraphs now printed in square 
brackets, and “added to the said section” the definition now appearing in 
square brackets. If, as is submitted above, the three paragraphs printed above 
as the concluding paragraphs remained in the section, the word “section” 
occurred at the end of the last paragraph as well as at the end of the paragraph 
commencing with the “word “attending.” It is submitted that the amendment 
is to be read as referring to the word “section” where first occurring after the 
•word “attending,” with the result that the last three paragraphs remain part 
of the section. 

For the definition of “industrial dispute”, see The Industrial Conciliation 
and Arbitration Act of 1932, s. 4. 

As to what constitutes evidence of intimidation, see Bilby v. Hartley (1892), 
4 Q.L.J. 137. 

Acquittal on a charge of compelling a person to depart from his employ¬ 
ment by violence is not a defence to a subsequent charge of compelling a person 
to depart from his employment by intimidation (Dray v. Mitchell, [1932j 
St. R. Qd. 18; 25 Q.J-PJL 162). 

See also s. 543 a, post . 
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PART VII.—PREPARATION TO COMMIT OFFENCES: 
CONSPIRACY: ACCESSORIES AFTER THE FACT. 

CHAPTER LV. 

Attempts and Preparation to Commit Offences. 

Attempts to Commit Offences. 

535. Any person who attempts to commit any indictable offence 
is guilty of an indictable offence, which, unless otherwise stated, is a 
misdemeanour. 

"When a person who commits an indictable offence is punishable on 
summary conviction, a person who attempts to commit such an offence 
may also be summarily convicted. 

For what constitutes an attempt, see s. 4, ante, and notes thereto. 

Indictable offences consist of crimes and misdemeanours (s. 3, ante). For 
the distinction between crimes and misdemeanours, see s. 5, ante. 

Cf. s. 443 (ft), ante. 

Punishment of Attempts to Commit Crimes. 

536. Any person who attempts to commit a crime of such a kind 
that a person convicted of it is liable to the punishment [o/] [imprison¬ 
ment for life or] of imprisonment with hard labour for a term of 
fourteen years or upwards, with or without any other punishment, is 
liable, if no other punishment is provided, to imprisonment with hard 
labour for seven years. 

Any person who attempts to commit a crime of any other kind is 
liable, if no other punishment is provided, to a punishment equal to 
one-half of the greatest punishment to which an offender convicted of 
the crime which he attempted to commit is liable. 

The words 1 ‘ imprisonment for life or ’ ’ were substituted for 11 of death or ’ * 
by The Criminal Code Amendment Aet of 1922, s. 3 (xvi), post. The word 
“ of' ’ printed in italics does not appear in the words inserted but it seems that 
the section should be read as if it did so appear. As to abolition of punishment 
by death, see ibid., s. 2. 

For what constitutes an attempt, see s. 4, ante, and notes thereto. 

Punishment of Attempts to Commit Misdemeanours. 

537. Any person who attempts to commit a misdemeanour is liable, 
if no other punishment is provided, to a punishment equal to one-half 
of the greatest punishment to which an offender convicted of the 
offence which he attempted to commit is liable. 

For what constitutes an attempt, see s. 4, ante, and notes thereto. 

Reduction of Punishment. 

538. "When a person is convicted of attempting to commit an 
offence, if it is proved that he desisted of his own motion from the 
further prosecution of his intention, without its fulfilment being pre¬ 
vented by circumstances independent of his will, he is liable to one- 
half only of the punishment to which he would otherwise be liable. If 
that punishment is imprisonment with hard labour for life, the greatest 
punishment to which he is liable is imprisonment with hard labour for 
seven years. 

As to the distinction between an attempt to commit an offence and mere 
preparation to do so, see s. 4, ante, and notes thereto- 
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Attempts to Procure Commission of Criminal Acts. 

539. Any person who attempts to procure another to do any act 
■or make any omission, whether in Queensland or elsewhere, of such a 
nature that, if the act were done or the omission were made, an offence 
would thereby be committed [under the laws of Queensland, or the 
laws in force in the place where the act or omission is proposed to be 
done or made], whether by himself or by that other person, is guilty of 
an offence of the same kind and is liable to the same punishment as if 
he had himself attempted to do the same act or make the same omission 
in Queensland. 

Provided that if the act or omission is proposed to be done or made 
at a place not in Queensland, the punishment cannot exceed that which 
he would have incurred under the laws in force where the act or 
omission was proposed to be done or made, if he had himself attempted 
to do the proposed act or make the proposed omission. 

Provided also that in the last-mentioned case a prosecution cannot 
be instituted except at the request of the Government of the State 
having jurisdiction in the place where the act or omission was proposed 
to be done or made. 

The words in square brackets were inserted by The Criminal Code Correction 
of Errors Act of 1900, s. 1, post. 

See ss. 4, 7 (d), 12, 13, ante . 

With respect to evidence of a request by the Government of another State, 
see s. 638, post. 

Preparation to Commit Crimes with Explosives, Ac. 

540. Any person who makes or knowingly has in his possession 
any explosive substance, or any dangerous or noxious engine, instru¬ 
ment, or tiling whatever, with intent by means thereof to commit, or for 
the purpose of enabling any other person [by means thereof] to commit, 
any crime, is guilty of a crime, and is liable to imprisonment with hard 
labour for three years, with or without solitary confinement. 

The words “by means thereof” were inserted by The Criminal Code 
Correction of Errors Act of 1900, s. 1, post. 

The expressions “have in possession” and “explosive substance” are 
defined by s. 1, ante. 


CHAPTER LVI. 

Conspiracy. 

Conspiracy to Commit Crime. 

541. Any person who conspires with another to commit any crime, 
or to do any act in any paid of the world which if done in Queensland 
would be a crime, and which is an offence under the laws in force in 
the place where it is proposed to be done, is guilty of a crime, and is 
liable, if no other punishment is provided, to imprisonment with hard 
labour for seven years; or, if the greatest punishment to which a person 
convicted of the crime in question is liable is less than imprisonment 
with hard labour for seven years, then to such lesser punishment. 

As to a conspiracy to commit a crime under the law of the Commonwealth, 
see the Crimes Act 1914-1932, s. 86 (Commonwealth). 

As to whether a corporation can be guilty of conspiracy, see Barnes f Co. 
Ltd. v. Sharp (1910), 11 C.L.R. 462. Whether it can be so guilty or not, an 
imputation of conspiracy against it is defamatory (Ibid.). 
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There is no rule of law that where the facts establish the actual commission 
of a crime the parties cannot be tried for a conspiracy to commit that crime 
(E. v. Weaver (1931), 45 C.L.R, 321). 

As to what constitutes evidence of a common plot, see E. v. Campbell , 
[1933| St. R. Qcl. 323; 27 Q.J.P.R. 78. 

On a charge of conspiracy to defraud the shareholders of a bank it was 
held that evidence by an expert witness as to the honesty of certain entries in the 
accounts was not admissible (E. \\ Hart (1898), 9 Q.L.J. 95; 9 Q.L.J. (N.C.) 
48). 

A rider to a verdict of guilty of a conspiracy which recommends the accused 
to mercy as being an “unsuspecting tool” of another accused is not inconsistent 
with the intent necessary to constitute the crime (Mycrson v. E. (1908-), 5 C.L.R. 
596). 

Where three persons are charged with conspiracy, one may be acquitted and 
two convicted (R. v. Withers (1924), 18 Q.J.P.R, 35). 

For English cases, see Halsburv’s Laws of England (2nd ed.), Vol. 9, p, 43. 


Conspiracy to Commit other Offences. 

542. Any person who conspires with another to commit any offence 
which is not a crime, or to do any act in any part of the world which if 
done in Queensland would he an offence but not a crime, and which is 
an offence under the laws in force in the place where it is proposed to 
be done, is guilty of a misdemeanour, and is liable to imprisonment 
with hard labour for three years. 

See notes to a. 541, ante. 


Other Conspiracies. 

543. Any person who conspires with another to effect any of the 
purposes following, that is to say,— 

(1) To prevent or defeat the execution or enforcement of any 
Statute law; 

(2) To cause any injury to the person or reputation of any 
person, or to depreciate the value of any property of any 
person; or 

(3) To prevent or obstruct the free and lawful disposition of 
any property by the owner thereof for its fair value; or 

(4) To injure any person in his trade or profession; or 

(5) To prevent or obstruct, by means of any act or acts which 

if done by an individual person would constitute an offence 
on his part, the free and lawful exercise by any person of 
his trade, profession, or occupation; or 

(6) To effect any unlawful purpose; or 

(7) To effect any lawful purpose by any unlawful means; 

is guilty of a misdemeanour, and is liable to imprisonment with hard 
labour for three years. 

This section is qualified by s. 543 a, post. 

Certain conspiracies are punishable under ss. 131, 132, 221, 309, 430, ante , 
and the Crimes Act 1914-1932, s. 86 (Commonwealth). 

Disobedience to statute law, where not otherwise punishable or remediable, 
is punishable under s. 204, ante. 

For a decision at common law as to a conspiracy apparently involving public 
mischief, see E. v. Boston (1923), 33 C.L.R. 386. 

29 
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Members of a trade union are not guilty of conspiracy merely by reason of 
the fact that the purposes of the union are in restraint of trade (The Trade 
Union Act of 1015, s. 31, title Labour). 

Provisions against combines and monopolies are contained in The Profiteering, 
Prevention Act of 1920, Part III, title Mercantile Law. With respect to the 
validity and effect of that Act, see IF. $ A, McArthur Ltd. v. Queensland (1920), 
28 C.L.B. 530. 

For the civil wrong of unlawfully conspiring to injure a person in his 
business relationships, see Brisbane Shipwrights Provident Union v. Ilegglo 
(1906), 3 C.L.B. 686; [1905] St. R. Qd. 155; [1005] Q.W.N. 62; Wishart v- 
Doyle, [1926] St. R, Qd. 269; [1926] Q.W.N. 30; Eoscoc v. Wells (1909),. 
11 W.A.L.R, 184. 


[In dust rial D isput 65.] 

[543A. Notwithstanding anything contained in section five hundred 
and thirty-four or the last preceding section, no act done or omission 
made by any two or more persons in contemplation or furtherance of 
any industrial dispute, and no agreement or combination by any two 
or more persons to do any act or make any omission or to procure any 
act to be done or omission to be made in contemplation or furtherance 
of any industrial dispute, shall render any of such persons guilty of 
any offence if such act or omission when done or made by an individual 
person would not have rendered such person guilty of an offence. For 
the purposes of this section, the expression “industrial dispute” has 
the same meaning as in “The Industrial Conciliation and Arbitration 
Act of 1932.”] 

This section was inserted by The Industrial Conciliation and Arbitration: 
Act of 1932, s. 85 (2), title Labour. A prior s. 543a (which had been inserted 
by The Trade Union Act of 1915, s. 37) was repealed by The Industrial Con¬ 
ciliation and Arbitration Act of 1929, s. 119 (2) (since repealed by The 
Industrial Conciliation and Arbitration Act of 1932, s. 3). 

For the definition of “industrial dispute”, see The Industrial Conciliation 
and Arbitration Act of 1932, s. 4, title Labour. 

See Boscoe v. Wells (1909), 11 W.A.L.R. 384. 


CHAPTER LVII. 

Accessories after the Fact. 

Accessories after the Fact to Crimes. 

544. Any person who becomes an accessory after the fact to a 
crime is guilty of a crime, and is liable, if no other punishment is 
provided, to imprisonment with hard labour for two years. 

For the acts which make a person an accessory after the fact, see s. 10, 
ante. 

Becoming an accessory after the faet to murder is punishable under s. 307, 
ante. 

Accessories after the Fact to Misdemeanours and some other Offences. 

545. Any person who becomes an accessory after the faet to a. 
misdemeanour, or to any offence of such a nature that the offender may 
be sentenced on sumtnary conviction to imprisonment with or without 
hard labour for one year, is guilty of a misdemeanour, and is liable to 
a punishment equal to one-half of the greatest punishment to which the 
principal offender is liable on conviction. 

If the principal offence is such that an offender is,punishable on 
summary conviction, the accessory may also be summarily convicted. 

For the acts which make a person an accessory after the fact, see s. 10, 
ante. ' * 
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PART VIII.—PROCEDURE. 

CHAPTER LVITI. 

Arrest. 

Arrest without Warrant generally. 

546. "When an offence is such that the offender may be arrested 
without warrant generally:— 

(a) It is lawful for a police officer who believes on reasonable 
grounds that the offence has been committed, and that any 
person has committed it, to arrest that person without 
warrant, whether the offence has been actually committed or 
not, and whether the person arrested committed the offence 
or not: 

( h) It is lawful for any person who is called upon to assist a 
police officer in the arrest of a person suspected of having 
committed the offence, and who knows that the person calling 
upon him to assist is a police officer, to assist him, unless ho 
knows that there is no reasonable ground for the suspicion: 

(r) It is lawful for any person who finds another committing the 
offence to arrest him without warrant.: 

(d) If the offence has been actually committed, it is lawful for 
any person who believes on reasonable grounds that another 
person has committed the offence to arrest that person with¬ 
out warrant, whether that other person has committed the 
offence or not: 

(e) It is lawful for any person who finds another by night, under 
such circumstances as to afford reasonable grounds for 
believing that he is committing the offence, and who does in 
fact so believe, to arrest him without warrant: 

•(/) It is lawful for a police officer who finds any person lying or 
loitering in any place by night, under such circumstances as 
to afford reasonable grounds for believing that he has 
committed or is about to commit the offence, and who does 
in fact so believe, to arrest him without warrant. 

For when an offender may be arrested without -warrant, see s. 5, ante . 

The expressions police officer M and cc night M are defined by s. 1, ante. 

The person arresting must if practicable give notice of the cause of arrest 
-to the person arrested (s. 255, ante). Generally with respect to arrests, see ss. 
.252 et seq. } ante. 

The question whether there are reasonable grounds for the belief under 
para, (a), is a question for the jury (JR. v. McDowaU, [1910] Q.W.N. 43; 
4 Q.J.P.R. 141). 

As to power to arrest on suspicion that an offence has been committed 
beyond the territorial limits of Queensland, see H. v. King (1860), 1 S.C.R. 1. 

For the common law powers of a police officer to arrest without warrant, see 
Kfolan v. Clifford (1904), 1 C.L.R. 429; Brown v. Lizars (1905), 2 C.L.B. 837. 

For the application of the laws of the States respecting arrest of offenders 
■to offenders against the laws of the Commonwealth, see the Judiciary Act 
1903-1933, s. 08 (Commonwealth). See also the Crimes Act 1914-1932, ss, 8, 8 a 
^C ommonwealth). 
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Arrest without Warrant in Special Cases. 

547. When it is provided with respect to an offence that the 
offender may be arrested without warrant subject to certain conditions,, 
the provisions of the last preceding- section apply to the offence in 
question, subject to those conditions. 

See also s. 5, ante. 

Arrest of persons Found committing Offences. 

548. (1.) It is lawful for a justice or police officer to arrest with¬ 
out warrant any person whom lie finds committing any indictable offence 
or committing any simple offence with respect to which it is provided 
that a person found committing it may be arrested by a police officer 
without, warrant. 

(2.) When it is provided with respect to an offence that a person 
found committing the offence may be arrested without warrant generally, 
it is lawful for any person who finds another committing the offence to 
arrest him without warrant. 

(3.) When it is provided with respect to an offence that, a person 
found committing the offence may be arrested without warrant by a 
specified person, or specified persons, it is lawful for any such person 
who finds another committing the offence to arrest him without warrant. 

•'Police officer” is defined by s. 1, ante. 

See also s. 5, ante. 

As to unlawful arrest as provocation for an assault, see s. 268, ante; R. v. 

Doherty, [1914] St. E. Qd. 12; [1914] Q.W.N. 5; 7 Q.J.P.E. 157. 

As to “finds committing”, see Halsbury’s Laws of England (2nd ed.), 

Vol. 9, p. 95, note (m); Mullen v. Murphy, [1935] St. R. Qd. 85; 29 Q.J.P.R. 17. 

Arrest of Offender committing Indictable Offences bg Fight. 

549. It is lawful for any person who finds another person by night 
committing any indictable offence to arrest him without warrant. 

Night is the period between 9 p.m. and 6 a.m. (s. 1, ante). 


Arrest during Flight. 

550. It is lawful for any person to arrest without warrant any 
other person whom he believes, on reasonable grounds, to have committed 
an offence and to be escaping from, and to be freshly pursued by, some 
person whom, on reasonable grounds, he believes to have authority to 
arrest him for that offence. 

See also s. 257, ante. 

Arrest of persons offering Stolen Property for Sale, <&c- 

551. Tt is lawful for any person to whom another offers to sell, 
pawn, or deliver, any property, and who believes, on reasonable grounds, 
that the property has been acquired by means of an offence with respect 
to which it is provided that a person found committing it may be 
arrested without warrant, to arrest that other person without warrant. 

Por offences with respect to which it is provided that a person found 
committing them may be arrested without warrant, see ss. 5, 546 ( c ), 548, 549, 
ante. 
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Duty of persons Arresting. 

552. It is the duty of a person who has arrested another upon a 
charge of an offence to take him forthwith before a justice to be dealt 
with according to law. 

See also The Justices Act of 1886, s. 69, title Justices. 

Wilful delay to take a person arrested before a justice is punishable under 
s. 137, ante . 

For further duties of persons arresting, see s. 255, ante. 


CHAPTER LTX. 

Jurisdiction: Preliminary Proceedings: Bail. 

Jurisdiction . 

553. The jurisdiction of Courts of Justice with respect to the trial 
of offenders is set forth in the laws relating to the constitution and 
jurisdiction of those Courts respectively. 

The criminal jurisdiction of the Supreme Court is derived from the Supreme 
Court, Act of 1867, ss. 24, 25, 30, 34, 35; The Supreme Court Act of 1895, title 
►Supreme Court; The Australian Courts Act, 1828, ss. 3, 4 (Imperial), title 
Constitution; The Pacific Islanders Protection Act, 1872, s. 9 (Imperial), title 
Pacific Islands. 

As to whether a mandamus will lie to a trial judge, see 11. v. Griffin (No. 2) 
(1868), 1 K.O.R, 182. 

For jurisdiction of justices of the peace and magistrates, see ss. 3, 1 
summary conviction M ), ante; Acts Shortening Act of 1867, s. 27, title Acts; 
The Justices Act of 1886, ss. 13, 19, 22, 24-27, 30; The Justices Act Amendment 
Act of 1909, title Justices. 

District Courts, which had certain criminal jurisdiction under The District 
Courts Act, 1891, Part III, were abolished by the repeal of that Act by The 
Supreme Court Act of 1921, s. 3, title Supreme Court. 

There is jurisdiction with respect to offences committed on the islands in 
Torres Strait included in the area described by The Queensland Coast Islands 
Act of 1879, title Constitution ( M . v. Gomez (1880), 5 S.C.R. 189). See also 
es. 12-14, ante ; The Admiralty Offences (Colonial) Act, 1849 (Imperial), post; 
Territorial Waters Jurisdiction Act, 1878 (Imperial), post. 

'The mere fact that a judge has been subpoenaed by the prisoner to give 
evidence at his trial, does not prevent him from presiding thereat (E. v. Smith , 
[1936] Q.W.N. 31). 

Preliminary Proceedings on Charges of Indictable Offences• 

554. The practice and procedure relating to the examination and 
committal for trial of persons charged with indictable offences are set 
forth in the laws relating to Justices of the Peace, their Powers and 
Authorities. 

Preliminary proceedings on charges of indictable offences are provided foi 
by The Justices Act of 1886, Parts IV, V, title Justices. 


Bail . 

555. The Supreme Court or a Judge thereof may admit to bail any 
person who has been committed for trial, or is in custody, upon a charge 
of an indictable offence, whether bail has been refused or not, or may 
reduce the bail of any such person to whom bail has been granted. 

As to bail, see also s. 590, post; The Justices Act of 1886, ss. 114 et seq. y 
title Justices. 

Applications for bail must be made upon notice of motion or summons served 
m the Frown Solicitor. A copy of the depositions or other documents showing 
the cause of the custody of the applicant must he produced on the hearing of the 
application (The Criminal Practice Rules of 1900, Ord. 6, r. 1). See further, as 
to bail, ibid., rr. 2-5. 
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The words “in. custody” refer to custody upon committal for trial and there 
is no power to grant bail under this section to a prisoner who has been committed 
for sentence ( E. v. Bygrave (1912), 6 Q. J.P.R. 105). But see The Justices Act 
of 1886, s. 113, title Justices. 

The right to apply for bail to a judge after having been refused bail by 
another judge is not affected by s. 10 of The Judicature Act (1876), title 
Practice ( R. v. Malone, [1903]'St. K, Qd. 140). 

As to the principles on which the Court should exercise its discretion in 
granting or refusing bail, see if. v. James (1897), 7 Q.L.J. 148; 7 Q.L.J. (N.C.) 
90 (charge of a capital offence); if. v. Vos (1897), 7 Q.L.J. (N.C.) 74; R. v. 
Robinson (1854), 23 L.J.Q.B. 286; if. v. Valli <1903), 23 N.Z.L.R. 27; 
Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 120. 

Bail was granted in R. v. Malone, [1903] St. It. Qd. 140. It was granted 
on terms in if. v. Fines, [1930] Q.W.N. 35; if. v. Nicoll, [19111 St. It. Qd. 252; 
[19111 Q.W.N. 55; 5 Q. J.P.R. 142. 

A prisoner in custody should be allowed to interview his legal advisers out 
of the hearing of gaol officials (In re Minn is (1881), 1 Q.L.J. 56). 


Nummary Convictions: Time. 

556. The procedure upon the prosecution of offenders in order to 
their summary conviction, and for enforcing summary convictions and 
orders made by justices upon such prosecutions, is set forth in the laws 
relating to Justices of the Peace, their Powers and Authorities. 

A prosecution for a simple offence, or for an indictable offence in 
order to the summary conviction of the offender must, unless otherwise 
expressly provided, be begun within six months after the offence is 
committed. 

As to prosecution in order to summary conviction, see The Justices Act of 
1886, Parts III, VI, title Justices. A similar time limitation is imposed on 
prosecutions for simple offences by s. 52 of that Act. 

Such time limitations do not apply to applications under s. 9 of The 
Deserted Wives and Children Act of 1840 (title Marriage ax'd Divorce) to 
enforce a maintenance order (if. v. Justices of Brisbane. Ex parte Lore sherry, 
[1906] St. E. Qd. 12; [1906] Q.W.N. 4). 

Place of Trial. 

557. (1.) A person charged with committing an offence may be 
tried in any jurisdiction within which any act or omission or event which 
is an element of the offence takes place. 

(2.) A pei’son charged with stealing any property may also -be 
tried in any jurisdiction within which he has the stolen property in his 
possession. 

(3.) A person charged with stealing anything while employed in 
the Public Service may also be tried in any jurisdiction within which 
he is arrested or is in custody. 

(4.) A person charged with an offence which involves the receiv¬ 
ing of any property by him may also be tried in any jurisdiction within 
which he has the property in his possession. 

(5.) A person charged with forging anything, or with uttering 
any false document or writing or anything counterfeit, may also he tried 
in any jurisdiction within which he is arrested or is in custody. 

(6.) A person who is charged with counselling or procuring the 
commission of an offence, or with becoming an accessory after the fact 
to an offence, may also be tried in any jurisdiction within which the 
principal offender might be tried. 
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(7.) A person who is charged with an offence committed out of 
Queensland, and who may lawfully be tried in Queensland, may be tried 
in any jurisdiction within which he is arrested or is in custody. 

The place of trial is to be named in the margin of the indictment (s, 564, 
post). 

With respect, to jurisdiction of the Supreme Court in the Central and 
Northern Districts, see The Supreme Court Act of 1895, title Supreme Court. 

As to jurisdiction of justices and magistrates sitting in petty sessions, see 
The Justices Act of 18S6, ss. 1^, 17, 22, 23, 30, 32, 33, title Justices. 

For tlic offences referred to in this section, see ss. 398, 433, 488, 489, 7 (d), 
10, ante. 

As to time and place of trial on informations by private persons, see s. 691, 

post. 


Persons brought before Wrong Court. 

558. If on the trial of a person charged with any offence before 
any Court it appears that he is not properly triable before that Court 
under any of the provisions of the last preceding section, he is not by 
reason thereof entitled to be acquitted, but the Court may, at the request 
of the accused person, discharge the jury from giving a verdict, and 
direct that he be tried before some proper Court, and may remand him 
for trial accordingly. 

If he does not make such request, the trial is to proceed, and the 
verdict and judgment have the same effect in all respects as if the Court 
had originally had jurisdiction to try the accused person. 

This section does not affect the right of an accused person to plead 
to the jurisdiction of a Court. 

•• For the right to plead to the jurisdiction of the Court, see s. 598 (7), post. 


.Change of Place of Trial. 

559. When a person has been committed for trial for an indictable 
offence at a Court held at any place, whether he has been admitted to 
bail or not, the Supreme Court or a Judge thereof may, on the applica¬ 
tion of the Crown or of the accused person, and upon good cause shown, 
order that the trial shall be held at some other place, either before the 
same Court or before some other Court of competent jurisdiction, at a 
time to be named in the order. 

When an indictment has been presented against any person in the 
Supreme Court or a Circuit Court, the Court may, on the application of 
the Crown or the accused person, order that the trial shall be held at 
some place other than that named in the margin of the indictment and 
at a time to be named in the order. 

When an order is made under the provisions of this section, the 
consequences are the same in all respects, and with regard to all persons, 
as if the accused person had been committed for trial at the place named 
in the order and at the. Sittings named therein; and, if he has been 
admitted to bail, the recognizances of bail are to be deemed to be 
enlarged to that time and place accordingly. 

Tlie recognizances of any persons who are bound to attend as 
witnesses are in like manner to be deemed to be enlarged to the same 
time and place. 
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Notice of such time and place must be given to the persons bound 
by the recognizances, otherwise their recognizances cannot be forfeited. 

For power to change venue, see also the Supreme Court Act of 1807, s. 60, 
title Supreme Court. 

An application by the Crown for change of the place of trial was refused 
where no notice had been given to the accused (IL v. Euan, [1907J Q.W.N. 61; 
1 Q.J.P.R. 165). 

Prima facie a case should be tried in the locality where the alleged offence 
was committed and the accused and witnesses reside (IL v. Guiding#, [1916J 
V.L.R. 359). The venue was changed where it was necessary to bring five 
witnesses to the place of trial and travelling would have been detrimental to 
the health of the accused (IL v. Forrest, [1907] Q.W.N. 22). The fact 
that the loons in quo of the alleged offence was near another court and that 
the jurors of that locality hhd better knowledge of the matters involved was 
held not to be sufficient ground for changing the place of trial (IL v. Chilli no¬ 
worth, [1907| St. R. Qd. 1.77; [1907] Q.W.N. 58; 1 Q.J.P.R. 90). Change of 
place of trial was refused in E. v. Arrowsmith, [19031 Q.W.N. 3.1. See also 
Ilalsbury \s Laws of England (2nd ed.), Yol. 9, pp. 145, 868, note (d). 

As to change of place of trial where an order for adjournment has been 
made under ss. 626, 593, post, on disagreement of the jury, see IL v. 
fdi HI in g icorth , su p ra. 


CHAPTER LX. 

Indictments. 

Nature of Indictments. 

560. When a person charged with an indictable offence has been 
committed for trial and it is intended to put him on his trial for the 
offence, the charge is to be reduced to writing in a document which is 
called an indictment. 

The indictment is to be signed and presented to the Court by a 
Crown Law Officer or some other person appointed in that behalf by the 
Governor in Council. 

The term e 'indictment 77 is defined by s. 1, ante , and by the Acts Shortening 
Act of 1867, s. 12, title Acts. 

The Attorney-General and Solicitor-General are the Crown Law Officers 
(s. 1, ante). 

For the time for presenting an indictment, see s. 590, post. 

An accused person is entitled to a copy of the indictment (s. 595, post). 

As to private prosecutions, see s. 686, post . 

An objection that the indictment is signed by a person without authority 
cannot be taken after the prisoner has pleaded (E. v. Collins (1864), 1 S.G.R. 
109). 

Ex Officio Informations. 

561. A Crown Law Officer may present an indictment in any Court 
of criminal jurisdiction against any person for any indictable offence, 
whether the accused person has been committed f<Jr trial or not. 

An officer appointed by the Governor in Council to present indict¬ 
ments in any Court of criminal jurisdiction may present an indictment 
in that Court against any person for any indictable offence within the 
jurisdiction of the Court, whether the accused person has been com¬ 
mitted for trial or not. 

The Attorney-General and Solicitor-General are the Crown Law Officers 
(s. 1, ante). 

For proceedings to be taken where an indictment is presented under this' 
section, see ss. 562, 695, post. 
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Arrest of Person Charged in Ex Officio Information. 

562. When an indictment has been presented against a person who 
is not in custody, and has not been committed for trial or held to bail to 
attend to be tried upon the charge set forth in the indictment, [or who 
does not appear to be tried upon the charge set forth in the indictment,] 
a Judge of the Court in which the indictment is presented may issue a 
warrant under his hand to arrest the accused person and bring him 
before a justice of the peace; and the justice before whom he is brought 
may commit him to prison until he can be tried on the indictment, or 
may, in a proper ease, admit him to bail with sufficient sureties to attend 
to be tried on the indictment. 

Tlic words in square brackets were inserted by The Criminal Code Correction 
of Errors Act of 1900, s. 1, post. 

Reo also The Justices Act of 188(3, ss. 99-102, title Justices. 


Nolle Prosequi. 

563. A Crown Law Officer may inform any Court, by writing 
under his hand, that the Crown will not further proceed upon any 
indictment, then [lending in the Court. 

An officer appointed by the Governor in Council to present indict¬ 
ments in any Court of criminal jurisdiction may inform that Court, by 
writing under his hand, that the Crown will not further proceed upon 
any indictment then pending in that Court. 

When such information is given to the Court the accused person is 
to be discharged from any further proceedings upon that indictment. 

Where the judge refused to allow a Crown Law Officer to enter a nolle 
prosequi and the accused was subsequently convicted, the conviction was quashed 
(R. v. Williams, [193(31 Q.W.N. 3; li. v. Kolcles, [1936] Q.W.N. 22; 30 Q.J.P.R. 
24). 

The entry of a nolle prosequi does not establish the innocence of the 
accused (IJavis v. Gell (1924), 33 C.L.R. 275). 

The Attorney-General is empowered to issue a warrant for the discharge 
of a person committed for trial against whom he does not file an indictment 
(Supreme Court Act of 1867, s. 28, title Supreme Court). 


Form of Indictment. 

564. An indictment is to he intituled with the name of the Court 
in which it is presented, and must, subject to the provisions hereinafter 
contained, set forth the offence with which the accused person is charged 
in such a manner, and with such particulars as to the alleged time and 
place of committing the offence, and as to the person, if any, alleged to 
be aggrieved, and as to the property, if any, in question, as may be 
necessary to inform the accused person of the nature of the charge. 

If any circumstance of aggravation is intended to be relied upon, it 
must be charged in the indictment. 

It is sufficient to describe an offence in the words of this Code or of 
the Statute defining it. 

The place of trial is to be named in the margin of the indictment. 

See s. 1 ( n circumstance of aggravation”), ante . 

For title and form of statement of offence, see The Criminal Practice Rules 

of 1900, Ord. 2 and Schedule. 

Particulars may be directed to bo delivered to the accused, under s. 573, 

post. 
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An indictment alleging an offence after the date of the indictment was held 
bad {Cumming v. Pinnoek (1893), 5 Q.L.J. 30). But see s. 571, post. Such 
an indictment was allowed to be amended after the prosecutor bad opened to 
the jury without recharging the prisoner or swearing another jury. See 
It. v. Chambers (1896), 7 Q.L.J. 64; 7 Q.L.J. (N.C.) 27. 

Where the word “feloniously” had been introduced into a count which 
otherwise followed the words of the statute, it was held to be surplusage (22. v. 
Gash (3881), 1 Q.L.J. 54). 

In an. indictment, for bigamy it is sufficient to describe the person with 
whom the bigamous marriage was alleged to have been contracted by any name 
by which such person was generally known (I?, v. Whit chouse (1900), 9 Q.L.J. 
325; 9 Q.L.J. (N.C.) 134). 

As to description in the indictment of an illegitimate child who has acquired 
no name by reputation, see R. v. Judge (1885), 2 Q.L.J. 61. As to names, 
see also s. 571, post-, Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 132. 

In 11. v. Weaver (1931), 45 C.L.Ti. 321, the particulars given on a charge 
of conspiracy were held to be inadequate. 

An indictment for an offence which can only be prosecuted within a 
specified period must disclose the committal of an offence within such time, but 
it is not necessary to allege the date of commencement of the prosecution 
(R. v. Jack (1894), (5 Q.L.J. 60). 


General Rides applicable to Indictments. 

565. The following rules are applicable to all indictments— 

(1) Any document or other thing may he described by any name 
or designation by which it is usually known 1 , and any docu¬ 
ment may be described by its purport without setting out a 
copy or facsimile of the whole or any part of it: 

(2) A trade-mark may be described by that name, and any other 
mark may be described in any way which will indicate its 
nature, without setting out a copy or facsimile of it: 

(3) It is not necessary to set forth the value of any thing men¬ 
tioned in an indictment unless the value is an essential 
element of the offence: 

(4) It is not necessary to set forth the means or instrument by 
which any act is done, unless the means or instrument are 
an essential element of the offence: 

(5) It is not necessary to set forth any particulars as to any 
person or thing which need not he proved, nor any other 
matter which need not be proved. 


Particular Indictments. 

566. (1.) An indictment for treason must state overt acts of the 
treason alleged. 

(2.) In an indictment for an offence which relates to taking or 
administering an oath or engagement, or to giving false testimony, or to 
making a false statement on solemn declaration or otherwise, or to 
procuring the giving of false testimony or the making of a false state¬ 
ment, it is not necessary to set forth the words of the oath or engagement 
or testimony or statement, but it is sufficient to set forth the purport 
thereof, or so much of the purport as is material. 
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(3.) In an indictment for an offence which relates to giving false 
testimony, or procuring or attempting to procure the giving of false 
testimony, it is not necessary to allege the jurisdiction of the court or 
tribunal before which the false testimony was given, or intended or 
proposed to be given. 

(4.) Tn an indictment for an offence committed with respect tft 
the Post and Telegraph Department, or to the revenue of that depart¬ 
ment, or to anything sent by post or telegraph, or to anything under 
the control of the Postmaster-General, any property of which the 
ownership must be alleged may be alleged to be the property of the 
Postmaster-General: 

And in any such case the Postmaster-General may be described by 
that term alone, without mentioning his name or using any other 
addition or description. 

(5.) In an indictment in which it is necessary to mention money, 
such money may be described simply as money, without specifying any 
particular form of money. 

Such an averment, so far as regards the description of the property, 
will be sustained by proof that the offender obtained or dealt with any 
coin or anything which is included in the term “money,” or any portion 
of tin 1 value of either, in such a manner as to constitute the offence, 
although such coin or thing was delivered to him in order that some 
.part of the value thereof should be returned to the person who delivered 
the same or to some other person, and has been returned accordingly. 

(6.) Tn an indictment in which it is necessary to mention any 
co-owners of property it is sufficient to. name one of such persons, adding 
the words “and another” or “and others,” as the case may he, and td 
state that the property belonged to the person so named and another or 
others, as the ease may be. 

(7.) Tn an indictment against a man for an offence committed by 
him with respect to his wife’s separate property, the property may be 
alleged to be the property of the wife. * 

(8.) Tn an indictment for an offence relating to any property of 
a company which is authorised to sue and be suedJn the name of a public 
officer, the property may be alleged to be the property of the public 
officer. 

(9.) In an indictment for an offence relating to any property 
which by any Statute is to be deemed to be the property of any officer of 
any institution, the property in question may be alleged to be the 
property of the officer of the institution for the time being by his name 
of office. 

(10.) In an indictment for an offence relating to a testamentary 
instrument, it is not necessary to allege that the instrument is the 
property of any person. 

(11.) In an indictment for an offence relating to anything fixed 
in a square or street, or in a place dedicated to public use or ornament, 
or to anything in or taken from a public office, it is not necessary to 
allege that the thing in respect of which the offence is committed is* the 
property of any person. 
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(12.) In an indictment for an offence relating to a document 
which is evidence of title to land or an estate in land, the document may 
be described as being evidence of the title of the person or some one of 
the persons having an estate in the land to which the document relates, 
the land or some part thereof being described in some manner sufficient 
to identify it. 

(13.) In an indictment for stealing a chattel or fixture let to the 
offender, the chattel or fixture may be described as the property of the 
person who actually let it to hire. 

(14.) In an indictment against a person employed in the Public 
Service for an offence committed with respect to anything which came 
into his possession by virtue of his employment, the thing in question 
may be described as the property of Her Majesty. 

(15.) In an indictment for an offence respecting any property, if 
it is uncertain to wliich of two or more persons the property belonged at 
the time when the offence was committed, the property may be described 
as being the property of one or other of such persons, naming each of 
them, but without specifying which of them; and the indictment will 
be sustained, so far as regards the allegation of ownership, upon proof 
that at the time when the offence was committed the property belonged 
to one or other of such persons without ascertaining which of them. 

(16.) In an indictment for the offence of obtaining or procuring 
the delivery of anything capable of being stolen by a false pretence and 
with intent to defrau,d, or of obtaining any property by means of a 
fraudulent trick or device, or of inducing by means of any such trick 
or device the payment or delivery of any money or goods, or of attempt¬ 
ing to commit, or to procure the commission of, any such offence, it is 
not necessary to mention the owner of the property in question. 

(17.) In an indictment for an offence which involves any fraud 
or fraudulent pretence or trick or device, it is not necessary to set 
forth the details of the fraud or pretence or trick or device. 

(18.) In an indictment for an offence relating to an insolvent it 
is not necessary to set forth any debt, act of insolvency, adjudication, 
■or other proceeding in any Court, or any order, warrant or document, 
made or issued by or out of, or by the authority of, any Court. 

For definitions of expressions used, see s. 1, ante. 

In order to rely on subs. (11), facts must be alleged and proved bringing 
the case within it (It. v. Fitzgerald, £1903] Q.W.N. 75). 


Indictment to contain One Matter of Charge only. 

567. Except as hereinafter stated, an indictment must charge one 
offence only, and not two or more offences: 

Provided that when several distinct indictable offences are alleged 
to be constituted by the same acts or omissions, or by a series of acts 
done or omitted to be done in the prosecution of a single purpose, 
charges of such distinct offences may be joined in the same indictment 
against the same person. 

In any such case the several statements of the offences may he 
made in the same form as in other eases, without any allegation of 
connection between the offences. 
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Biat, if in any such case it appears to the Court that the accused 
person is likely to be prejudiced by such joinder, the Court may require 
the prosecutor to elect upon which of the several charges he will proceed, 
or may direct that the trial of the accused person upon each or any of 
the chai’ges shall be had separately. 

This section does not authorise the joinder of a charge of wilful 
murder, murder, or manslaughter, with a charge of any other offence. 

Charges whieli can properly and conveniently he joined in one indictment 
should be so joined (K. v. Smith (1923), 13 Cr. App. R. 181). 

This section allows counts to be joined in respect of a single series of acts 
with two possible interpretations, but docs not allow joinder of a charge of 
receiving with breaking and entering ( E. v. Fitzgerald, [ 19361 Q.W.N. 41). An 
indictment cannot charge murder of a male child together with murder of a 
female child. See Jt. v. Knack (1888), 3 Q.L.J. 101. 

An indictment containing a count for attempting to procure persons to do 
grievous bodily harm to another and a count for publishing seditious words, 
both founded on the same speech made bv accused, is good ( R. v. Mmro , [1912 | 
Q.W.N. 21; 6 Q.J.P.R. 94). 

Sec als<j t K. v. Crosier, [1929] Q.W.N. 31; 23 Q.J.P.R. 73 (arson, breaking 
and entering and stealing, and receiving); It. v. Castles (1871), 2 S.O.R. 147 
(stealing and killing with intent to steal); It. v. Mead, [1935] Q.W.N. 2 (stealing 
and conspiracy to defraud); R. v. Hay (1925), 19 Q.J.P.R. 44 (assault and 
robbery in company); R. v. Rap ley (1914), 17 W.A.L.R. 30 (one conspiracy 
charged hut several proved; indictment held good); Laird v. Mitchell, [19301 
St. R. Qd. 38; 24 Q.J.P.R. 43, cited under s. 448, ante; R. v. Gill (1900), 8 
W.A.L.R. 96; English and Empire Digest, Vol. 14, p. 220. 

When charges arc properly joined in one indictment all the counts should 
ordinarily be tried together (R. v. Ailcs (1918), 13 Cr. App. It. 173; R. v. 
Taylor (1924), 18 Or. App. R. 25). 

It appears that where more than one charge are wrongly included in the 
same indictment, the only right of the accused is to require the prosecutor to 
elect, and if the accused does not so require the information will not be bad 
(R. v. Smythe and Blanton (1912), 8 Tas. L.R. 28). See also Bell v, James 
(1912), 6 Q.J.P.R. 62, 

Cases in which several Charges may he Joined. 

568. (1.) In an indictment against a person for stealing money 1 , 
the accused person may be charged and proceeded against for the 
amount of a general deficiency, notwithstanding that such' 1 general 
deficiency is made up of any number of specific sums of money the 
talcing of which extended over any space of time. 

(2.) In an indictment against a person for stealing he may he 
charged with two or three distinct acts of stealing the property of the 
same person, committed by him within the space of six months' from 
the first to the last of such acts. 

(3.) If, on the trial of a person charged with stealing, it appears 
that property alleged to have been stolen at one time was stolen at 
different times, the prosecutor is not by reason thereof required to elect 
upon which act of stealing he will proceed, unless it appears that there 
w r ere more than three acts of stealing, or that more than six months 
elapsed between the first and the last of such acts: 

In either of such last-mentioned cases the prosecutor is to be 
required to elect to proceed in respect of two or three acts of stealing 
which appear to have taken place within the period of six months from 
the first to the last of such acts. 

(4.) Charges of stealing any property and of receiving the same 
property, or any part thereof, knowing it to have been stolen, may be 
joined in the same indictment, and the accused person may, according 
to the evidence, be convicted either of stealing the property or of 
receiving it, or any part of it, knowing it to have been stolen. 
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"When such an indictment is preferred against two or more persons, 
all or any of the accused persons may, according to the evidence, be' 
convicted either of stealing the property or of receiving it, or any part 
of it, knowing it to have been stolen; or, according to the evidence, one- 
or more of them may be convicted of stealing the property, and the 
other or others of them of receiving it, or any part of it, knowing it to 
have been stolen. 

(5.) Any number of persons charged with committing or with 
procuring the commission of the same offence, although at different 
times, or of being accessories after the fact to the same offence, although 
at different times, and any number of persons charged with receiving,, 
although at different times, any property which has been obtained by 
means of a crime or misdemeanour, or by means of an act which if it 
had been done in Queensland would be a crime or misdemeanour and 
which is an offence under the laws in force in the place where it was 
done, or any part of any property so obtained, may be charged with 
substantive offences in the same indictment, and may tried together 
notwithstanding that the principal offender or the person who so 
obtained the property is not included in the same indictment, or is not. 
amenable to justice. 

Stealing and receiving arc punishable under ss. 398, 433, ante, respectively. 

A charge of receiving cannot be joined with a charge of breaking and 
entering and stealing (R. v. Young (1905), 7 W.A.L.R. 25(5). 


Accessories. 

569. A. person who counsels or procures another person to commit 
an offence, or who aids another person in committing an offence, or who 
becomes an accessory after the fact to an offence, may be charged in 
the same indictment with the principal offender, and may be tried with 
him or separately, or may be indicted and tried separately, whether the- 
principal offender has or has not been convicted, or is or is not amen¬ 
able to justice. 

See ss. 7, 10, ante. 


Statement of Previous Conviction. 

570. In an indictment for an offence charged to have been 
committed after a conviction for any offence, it is sufficient, after 
charging the subsequent offence, to state the substance and effect of the 
indictment or complaint, and the conviction, for the previous offence,, 
and the time and place of such conviction. 

With respect to charges of offences after previous convictions, see ss. G30 r 
635, post. 


Formal Defects. 

571. An indictment is not open to objection by reason of the 
designation of any person by a name of office or other descriptive appel¬ 
lation instead of by his proper name, nor for omitting to state the time 
at which the offence was committed, unless the time is an essential 
element of the offence, nor for stating imperfectly the time at which the 
offence was committed, nor for stating the offence to have been com¬ 
mitted on an impossible day, or on a day that never happened or has. 
not yet happened. 
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An objection to an indictment for a formal defect apparent on its 
face must be taken by motion to quash the indictment before the jury 
is sworn, and not afterwards. 

See cases cited to s. 564, ante. 

As to misnomer of the accused person, see s. 597, post. 

With respect to a motion to quash the indictment, see s. 590, post. 


Amendment of Indictments. 

572. If, on the trial of a person charged with an indictable offence, 
there appears to be a variance between the indictment and the evidence, 
or it appears that any words that ought to have been inserted in the 
indictment, have been omitted, or that any words that ought to have 
been omitted have hem inserted, the Court may, if it considers that the 
variance, omission, or insertion, is not material to the merits of the case, 
and that the accused person will not be prejudiced thereby in his 
defence on the merits, order the indictment to be amended, so far as it 
is necessary, on such terms, if any, as to postponing the trial, and 
directing it to be had before the same jury or another jury, as the Court 
may think reasonable. 

The indictment is thereupon to be amended in accordance with the 
order of the Court. 

When an indictment lias been amended, the trial is to proceed, at 
the appointed time, upon the amended indictment, and the'same conse¬ 
quences ensue, in all respects and as to all persons, as if the indictment 
had been originally in its amended form. 

If it becomes necessary to draw up a formal record in any case in 
which an amendment has been made, the record is to be drawn up setting 
out the indictment as amended, and without taking any notice of the 
fact of the amendment having been made. 

No amendment can be made in an indictment without the consent of the 
court of trial (R. v. Errington (1922), 16 Cr. App. B. 148). In a proper case 
it is the duty of the Court to make the amendment (R. v. Fraser (1928), 93 
L.J.K.B. 236). But an amendment must not alter the substance of the 
indictment ( R . v. Hughes (1927), 28 Cox C.C. 336), nor insert an offence other 
than that charged (B. v. Hult (1903), 6 W.A.L.E. 56; B. v. Scully (1903), 23 
N.Z.L.E. 380; R. v. Sweeney (1905), 7 N.Z.G.LJR. 529). Where the evidence 
of another oftenee was put to the jury and there was a specific finding, the 
amendment was allowed (R. v. Shelton (1919), 33 N.Z.L.B. 102). See also R. v. 
Fitzgerald, [1903] Q/W.K 75; R. v. Enoch (1888), 3 Q.L.J. 101; R. v. 
Chambers (1896),'7 Q.L.J. 64; 7 Q.L.J. (N.C ) 27; the English and Empire 
Digest, Vol. 14, p. 234. 

Cf. The Justices Act of 1886, ss. 48, 49, title Justices. 


Particulars. 

573. The Court may, in any case, if it thinks fit. direct particulars 
to be delivered to the accused person of any matter alleged in the 
indictment, and may adjourn the trial for the purpose of such delivery. 

8ummary Convictions. 

574, The provisions of this Chapter relating to indictments apply 
to complaints preferred against offenders upon their trial before justices 
in order to their summary conviction of an indictable offence. 

Similar forms to tlie statements of offences set out in the schedule to the 
Criminal Practice Rules of 1900 may lie used in complaints before justices ( Ibid ., 
Ord. 2, r. 8). 
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CHAPTER LXI. 

Effect of Indictment. 

Offences involving Circumstances of Aggravation. 

575. Except as hereinafter stated, upon an indictment charging a 
person with an offence committed with circumstances of aggravation, 
he may be convicted of any offence which is established by the evidence, 
and which is constituted by any act or omission which is an element of 
the offence charged, with or without any of the circumstances of aggra¬ 
vation charged in the indictment.. 

See also ss. 583, 585, post. 

For what is a circumstance of aggravation, see s. 1, ante. A verdict of 
common assault may be returned on a charge of assaulting a police officer while 
acting in execution of his duty (A. v. Timmins, [1913] Q.W.N. 44; 7 Q.J.P.R. 
fil), or on a charge of unlawfully wounding (A. v. Jocnmsen (1901), 11 Q.L.J. 
(N.O.) 32). It was held that a verdict of doing grievous bodily harm might be 
found in the circumstances on a charge of unlawful wounding with intent to 
disable, in A. v. King, [1921] St. R. Qd. 95; [1921] Q.W.N. 21; 15 Q.J.P.It. 55. 
As to whether a charge of breaking and entering and stealing is a charge of 
stealing with circumstances of aggravation, see It. V. Young (1905), 7 
W.A.L.Ii. 25(i. There cannot be a conviction under the provisions of this, 
section for an offence under a. 543 (7), ante ( R. v McKenzie, [1937] St. It. Qd. 
405, noted under s. 430, ante). 

As to whether an alternative verdict can l>c returned when, on the facts, 
the ease is one of the crime charged or nothing, see A', v. Brown (1913), 17 
C.L.R. 570. 

The omission to explain to the jury that it was open under this section to- 
bring in a verdict of stealing where accused was charged with breaking and 
entering was held to be a miscarriage of justice (A. v. {Short, [1928] St. li. Qd. 
246; 22 Q.J.P.R. 108). 


Charge of Murder or Manslaughter. 

576. Upon an indictment charging- a person with the crime of" 
wilful muider, he may be convicted of the crime of murder or of the 
crime of manslaughter, if either of those crimes is established by the 
evidence, but not, except as herein expressly provided, of any other 
offence than that with which he is charged. 

Upon an indictment charging a person with the crime of murder, 
he may be convicted of the crime of manslaughter, if that crime is. 
established by the evidence, but not, except as herein expressly provided, 
of any other offence than that with which he is charged. 

Upon an indictment charging a person with the crime of man¬ 
slaughter he cannot, except as herein expressly provided, be convicted 
of any other offence. 

For the crimes referred to, see ss. 301-303, ante. 

As to whether on a charge of murder the jury are entitled to bring in a. 
verdict of manslaughter where, on the facts, it is a ease of murder or nothing, 
see Brown v. R. (1913), 17 C.L.R. 570. Contrast R. v. Walker, [1915] St. R. Qd_ 
115; [1915] Q.W.N. 18; 9 Q.J.P.R. 149. 

A person may be convicted of manslaughter on a charge of murder notwith¬ 
standing that the evidence establishes none of the acts mentioned in s. 302, ante 
(A. v. Pears (1908), 10 W.A.L.R. 62). 

On an indictment for wilful murder under s. 301, ante, the accused person, 
cannot be convicted of aiding suicide under s. 311, ante (A. v. Draper, [ 1903 J. 
Q.W.N. 32). 

See also ss. 583, 585, post. 
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Charge of Homicide of Child. 

577. Provided that upon an indictment charging a person with 
the wilful murder or murder of any person, or with unlawfully killing 
any person, if upon the evidence it appears that the person alleged to 
have been killed was a child of which a woman had recently been 
delivered, the accused person may be convicted of the offence of pre¬ 
venting the child from being born alive by an act or omission of such a 
nature that, if the child had been born alive and had then died, he 
would be deemed to have unlawfully killed the child, or of the offence 
of endeavouring by a secret disposition of the dead body of the child 
to conceal the birth, if either of those offences is established by the 
evidence. 

For the ('rimes referred to, see ss, 301-303, 313,' 314, ante. 

See also ss. 583, 585, pout. 

Charge of Rape and like Offences. 

578. Upon an indictment charging a person with the crime of 
rape or with the crime of having unlawful carnal knowledge of a girl 
under the age of twelve years, he may he convicted of any offence which 
is established by the evidence, and of which the unlawful carnal know¬ 
ledge of a woman or girl, whether of a particular age or description or 
not, is an (dement, and blood relationship is not an element, or of 
which procuring the woman or girl to have unlawful carnal connection 
with any man is an element: 

Or he may be convicted of any of the offences following, that is 
to say,— 

(a) Administering to the woman or girl, or causing her to take, 
any drug or other thing, with intent to stupefy or over¬ 
power her in order to enable any man to have unlawful 
carnal knowledge of her; or 

( b ) Unlawfully and indecently assaulting the woman or girl; 
or 

(c) Unlawfully and indecently dealing with a girl under the 
age of twelve years or a girl under the age of [seventeen] 
years; 

if any such offence is established by the evidence. 

The word ci seventeen * ’ was substituted for * *' fourteen 7 ’ by The Criminal 
Code Amendment Act of 1913 (No. 2), s. 2 (v), post. 

For the offences referred to, see ss. 212, 215, 217, 218, 347, ante. 

See R. v. McGee (1895), 6 Q.L.J. 151. 

See also ss. 583, 585, post . 

Charge of Specific Injury: Charge of Injury with Specific Intent. 

579. Upon an indictment charging a person with an offence of 
which the causing of some specific result is an element, he may be con¬ 
victed of any offence which is established by the evidence, and of which 
an intent to cause that result, or a result of a similar but less injurious 
nature, is an element. 

Upon an indictment charging a person with an offence of which an 
intent to cause some specific result is an element, he may be convicted 
of any offence which is established by the evidence and of which the 
unlawful causing of that result is an element. 

Cf. R. V. King, [1921] St. R. Qd. 95; [1921] Q.W.N. 21; 15 Q.J.P.R, 55. 
cited to s. 575, ante. 

See also ss. 583, 585, poxt. 
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Charge of Injury to Property. 

580. Upon an indictment charging a person with an offence ot' 
which destruction of property, or wilfully and unlawfully doing any 
specific damage to property, is an element, he may be convicted of 
wilfully and unlawfully damaging the property, or of wilfully and 
unlawfully damaging the property in any lesser degree, if either of such 
offences is established by the evidence. 

The wilful and unlawful destruction or damaging of property is punishable 
under s. 469, ante. 

See also ss. 583, 585, post. 

Stealing, False Pretences, and Vheating. 

581. Upon an indictment charging a person with any of the 
•offences following, that is to say,— 

(a) Stealing any property; 

( b ) Obtaining or inducing the delivery of any property by a 
false pretence and with intent to defraud; 

( c ) Procuring any other person to commit any such offence; 

(cl) Obtaining or inducing the delivery or payment of any 
property or money by means of a fraudulent trick or device; 

lie may be convicted of any other of such offences committed with 
respect to the same property, if such other offence is established by the 
evidence. 

For the crimes referred to, see ss. 398, 427, 429, ante. 

See also ss. 583, 585, post. 


Charge of Procuring Commission of Offence or Wrongful Act. 

582. Upon an indictment charging a person with procuring the 
commission of any offence, he may be convicted of procuring the com¬ 
mission of any other offence of such a nature that a person may be 
convicted of it upon an indictment charging him with committing the 
offence of which the accused person is alleged to have procured the 
commission. 

Upon an indictment charging a person with procuring another to 
do an act or make an omission of such a nature that if the. accused 
person had himself done the act or made the omission, he would have 
been guilty of an offence, he may he convicted of procuring that other 
person to do any other act or make any other omission which is estab¬ 
lished by the evidence, and which is of such a nature that if the 
accused person had himself done that act or made that omission Ire 
would have been guilty of an offence, such last-named offence being 
itself of such a nature that a person may be convicted of it upon an 
indictment charging him with committing the offence of which the 
accused person would have been guilty if he had himself done the act 
or made the omission which he is alleged to have procured to be done 
or made. 

For criminal responsibility for procuring the commission of an offence sett 
s. 7, ante. 

As to conviction of an attempt to procure, see s. 583, post. 

As to punishment, see s. 585, post. 
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Conviction for Attempt to Commit Offence. 

583. Upon an indictment charging a person with committing any 
offence, he may be convicted of attempting to commit that offence, or of' 
attempting to commit any other offence of which he might be convicted, 
upon the indictment. 

Upon an indictment charging a person with procuring the commis¬ 
sion of any offence, he may be convicted of attempting to procure the- 
commission of that offence, or of attempting to procure the commission 
of any other offence, of such a nature that a person may be convicted of 
it upon an indictment charging him with committing the offence of 
which the accused person is alleged to have procured the commission. 

Upon an indictment charging a person with attempting to commit, 
any offence, he may be convicted of attempting to commit any other 
offence of such a nature that a person may be convicted of it upon an 
indictment charging him with committing the offence which the accused 
person is alleged to have attempted to commit. 

Upon an indictment charging a person with attempting to procure 
the comnusskm of any offence, he may he convicted of attempting to- 
procure the commission of any other offence of such a nature that a 
person may he convicted of it upon an indictment charging him with 
committing the offence of which the accused person is alleged to have- 
attempted to procure the commission. 

Upon an indictment charging a person with attempting to procure 
another to do an act or make an omission of such a nature that if the 
act had been done or the omission had been made, an offence would 
thereby have been committed he may be convicted of attempting to- 
procure that other person to do any other aet or make any other- 
omission of such a nature that if the aet had been done or the omission 
had beeii made an offence would thereby have been committed, such 
last-mentioned offence being itself of such a nature that a person may 
be convicted of it upon an indictment charging him with doing the act 
or making the omission which the accused person is alleged in the 
indictment to have attempted to procure that other person to do or 
make. 

As to attempts, see ss. 4, 535-5o9, ante. 

For criminal responsibility for procuring commission of an offence, see 
s. 7, ante. 

It appears that, even where the only evidence is that the crime was completely 
committed, the accused may be found guilty of an attempt. See It. v. Mitche'.t 
(1870), 9 N.S.W.S.C.R. 282, and s. 584. post. 


When Evidence shows Offence of Similar Nature. 

584. If, on the trial of a person charged with any indictable, 
offence, the evidence establishes that he is guilty of another indictable- 
offence of such a nature that upon an indictment charging him with it 
he might have been convicted of the offence with which he is actually 
charged, he may lie convicted of the offence with which he is so charged. 

A person so tried is not liable to be afterwards prosecuted for the 
offence so established by the evidence, unless the Court before which 
the trial is had thinks fit to discharge the jury from giving any verdict,. 
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and to direct the accused person to be indicted for that offence; in 

which, case he may be dealt with in all respects as if he had not been 

put upon his trial for the offence with which he is actually charged. 

Tor the defence of prior conviction or acquittal on an indictment on which 

the accused might have been convicted of the offence now charged, see s. 17, 

ante, and s. 598 (3-), (4), post. 


Effect of Conviction. 

585. A person convicted under any of the foregoing provisions of 
this Chapter is liable to the same punishment as it he had been con¬ 
victed on an indictment charging him with the* offence of which he is 
actually convicted. 


Corrupt Practices. 

586. If, on the trial of a person charged with an indictable offence 
relating to elections the evidence establishes that he is not guilty of the 
offence charged, but is guilt}' of an offence relating to elections and 
punishable on summary conviction, he may lie convicted of such last- 
mentioned offence, and is liable to the same punishment as if he had 
been summarily convicted of that offence. 

For the offences referred to, see ss. 98-117, ante; The Meet ions Act. of 
1915, ss. 90, 91, 98, title Elections. 


Illegal Practices. 

587. If, on the trial of a person charged with an offence relating 
to elections and punishable on summary conviction, the evidence estab¬ 
lishes that he is guilty of an indictable offence relating to elections, he 
is not entitled to have the charge dismissed if the evidence also estab¬ 
lishes that he did any act or acts such as to constitute the offence with 
which he is actually charged. 

For the offenees referred to, see ss. 98-117, ante; The Elections Act of 
1915, ss. 90, 91, 98, title Elections. 


Charge of Stealing Cattle. 

588. If, on the trial of a person charged with stealing a horse, 
mare, gelding, ass, mule, camel, bull, cow, ox, ram, ewe, wether, goat, 
or pig, or the young of any such animal, the evidence establishes that 
he is not guilty of the offence charged, but is guilty of any of the 
■offences following, that is to say,— 

(а) Unlawfully rising the animal without the consent of the 
owner, or off the person, in lawful possession thereof; 

(б) Branding or marking the animal, or knowingly permitting 
it to be branded or marked, with his registered brand or 
registered mark, knowing that he is not the owner of the 
animal; 

(c) Altering or defacing, or otherwise rendering undistinguish- 
able, any registered brand or registered mark upon the 
animal 
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(d) Knowingly permitting any such act as last aforesaid to be 
done by any person over whom he has control; 

he may be convicted of the offence so established by the evidence, and 
is liable to the same punishment as if he had been summarily convicted 
of that offence. 

For tlie offences mentioned, see ss. 398 m, 445, 447, 448, ante. 


Indictment for Joint Receiving. 

589. Upon an indictment charging two or more persons jointly 
with an offence of which the receiving of any property is an element, 
if the evidence establishes that one or more of them separately received 
any part or parts of the property under such circumstances as to con¬ 
stitute an offence, such one or more of the accused persons may be 
convicted of the offence or offences so established by the evidence. 

See ss. 433, 508 (5), ante. 


OIIAPTEK LX,tT. 

Trial: Adjournment: Pleas: Practice. 

Right to be Tried. 

590. A person committed for trial before any Court for any indict¬ 
able offence may make application in open Court at any time during the 
first Sittings of the Court held after his committal to be brought to his 
trial. 

If an indictment is not presented against him at some time during 
those Sittings, the Court may, upon motion made on his behalf on the 
last day of such Sittings, admit him to bail, and is required so- to do, 
Tinless it appears upon oath that some material evidence for the Crown 
could not be produced at those Sittings. 

Any person committed as aforesaid, who has made such an applica¬ 
tion to be brought to his trial, and w T ho is not brought to trial at the 
second Sittings after his committal for trial, is entitled to be discharged. 

Generally with respeet to bail, see s. 555, ante, and notes thereto. 

An alien is triable in the same manner as if he were a natural-born British 
subject (British Nationality and Status of Aliens Act, 1914, s. 18 (Imperial), 
title Aliens). 


Accelerating Trial of Persons not xinder Committal. 

591. When an indictment is presented in any Court against any 
person who has not been committed for trial or held to bail upon the 
charge set forth in the indictment, and the accused person is not brought 
to trial within a year after the indictment is presented, the Court may, 
upon the application of the accused person or any of the accused 
persons, if more than one, authorise him to bring on the trial, and he 
may bring on the trial accordingly, unless in the meantime the Court 
is informed that tile Crown will not further proceed upon the 
indictment. 

See s. 561, ante. 
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Adjournment of Trial. 

592. The Court before which an indictment is presented may, in 
nny ease, if it thinks fit. adjourn the trial of the accused person. 

A trial may be adjourned at any period of the trial, whether a 
jury has or has not been sworn, and whether evidence has or has not 
been given. 

For power to discharge the jury on adjournment, see s. 626, post. 

An application for adjournment must, be supported by an affidavit setting' 
out 1 lie facts (E. v. Byrne (1882), 8 Q.L.J. (NX.) 13). 

Where adjournment is requested in order to proeure the evidence of a 
witness, it must be shown that the witness is really necessary, that there lias: 
been no neglect in obtaining his evidence and that the witness can be present 
at the time to which the trial is adjourned ( R . v. Grimes (1883), 7 Q.L.J. (NX.) 
109; B.C.R., Dec. 3, 1883; B. v. Byrne (1882), 8 Q.L.J. (NX.) 13). See also 
E. v. Kenniff, [1902 | Q.W.N. 76 (adjournment granted to allow proof of alibi); 
It, v. Atterbury, [19331 Q.W.N. 25 (adjournment refused where motion for 
contempt proposed to be made). 

See further cases cited in Halsbury’s Laws of England (2nd cd.), Vol. 9, 
p. 155. 

The discretion of the trial judge in granting or refusing an adjournment 
can only be interfered with on appeal where clearly and unmistakably wrong 
has resulted to the accused (R. v. Hall (1890), 16 V.L.K. 650). 

On Adjournment of Trial Accused may be Remanded to another 
Court having Jurisdiction. 

593. When the trial of a person charged with an offence on indict¬ 
ment is adjourned, the Court may direct the trial to be held either at 
a later Sitting of the same Court or before some other Court of com¬ 
petent jurisdiction, and may remand the accused person accordingly, 
and may, in a proper case, admit him to bail, or enlarge his bail if he 
has already been admitted to bail, and may enlarge the recognizances, 
of the witnesses. 

In any such ease, the indictment and other proceedings are to be 
transmitted to the proper officer of the Court to which the accused 
person is so remanded, and that Court has the same jurisdiction to try 
him as if he had been originally committed to be tried before it; and 
the accused person is bound to attend to be tried, and the witnesses 
are bound to attend to give evidence, at the time and place to which 
the trial is adjourned, without entering into any fresh recognizances 
for that purpose, in the same manner as if they had respectively been 
originally bound by their recognizances to appear and to attend and 
give evidence at the time and place to which the trial is adjourned. 

See generally as to bail, s. 555, ante, and notes thereto. 

The “proper officer 7J of the court to which remand is made is the Crown 
Prosecutor of such court (R. v. Chilling worth, [1907] St. R. Qd. 377; [1907J 
Q.W.N. 58; 1 Q.J.P.R. 90). 

As to power to change the place of trial subsequently to an order for 
adjournment under s. 626, -post, on disagreement of the jury, see R. v- 
Chill*Ttgworth, supra. 

Where an order for trial is made under this section together with an adjourn¬ 
ment under s. 626, post, the concluding words of that section preclude review ol? 
either order (_R. v. Chilling worth, supra). 
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Accused Person to be called 'upon to Plead to Indictment. 

594. At the time appointed for the trial of an accused person, he 
as to be informed in open Court of the offence with which he is charged, 
,as set forth in the indictment, and is to be called upon to plead to the 
indictment, and to say whether he is guilty or not guilty of the charge. 

The trial is deemed to begin when he is so called upon. 

The accused, being aboriginals, were discharged where no interpreter could 
be found competent to communicate the charge to them (It. v. Willie (18'S-l), 
7 Q.L.J. (N.C.) 108; B.C.R., Nov. 6, 1885). 

As to interpreters for purposes of arraignment and of criminal trials, see 
the Oaths Act of 1867, ss. 28-30, and The Oaths Amendment Act of 1876, title 
Oaths. 


Delivery of Copy of Indictment. 

595. When an indictment is presented against any person, the 
Court is required, upon his application, to order a copy of the indict¬ 
ment to be delivered to him without fee. 

See also s. 688, post (information by private person), and ss. 705, 706, 
post (depositions). 


Motion to Quash Indictment. 

596. The accused person may before pleading apply to the Court 
io quash the indictment on the ground that it is calculated to pre¬ 
judice or embarrass him in his defence to the charge, or that it is 
formally defective. 

Upon such motion the Court may quash the indictment, or may 
order it to be amended in such manner as the Court thinks just, or may 
refuse the motion. 

See also ss. 571, 572, ante. 

An indictment improperly joining several counts was directed to be amended 
in 11. v. Fitzgerald, [1936] Q.W.N. 41. 

See also B. v. Munro, [1912] Q.W.N. 21; 6 QJ.P.R. 94. 

Misnomer. 

597. If the accused person says that he is wrongly named in the 
indictment, the Court may, on being satisfied by affidavit or otherwise 
of the error, order the indictment to be amended. 

As to description of persons, see also s. 571, ante. 

The point cannot be taken after verdict (B. v. Hamilton (1899), 9 Q.L.J. 
251; 9 Q.L.J. (N.C.) 115). 

Where an indictment is amended on the prisoner’s own statement as to his 
name, a conviction on the amended indictment is good (It. v. Panchard, [1916] 
St. R. Qd. 223; [1916] Q.W.N. 30; 10 Q.J.P.R. 111). 

Pleas. 

% 

598. If the accused person does not apply to quash the indictment, 
he must either plead to it, or demur to it ou the ground that it does 
not disclose any offence cognizable by the Court. If he pleads, he may 
plead either— 

(1) That he is guilty of the offence charged in the indictment, 
or, with the consent of the Crown, of any oilier offence of 
which he might be convicted upon the indictment; 

(2) That lie is not guilty; 
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(3) That he has already been convicted upon an indictment on 
which he might have been convicted of the offence with 
which he is charged, or has already been convicted of an 
offence of which he might be convicted upon the indictment f 

(4) That he has already been acquitted upon an indictment on 
which he might have been convicted of the offence with 
which he is charged, or has already been acquitted upon 
indictment of an offence of which he might be convicted 
upon the indictment; 

(5) That he has already been tried and convicted or acquitted 
of an offence committed or alleged to be committed under 
such circumstances that he cannot under the provisions of 
this Code be tried for the offence charged in the indictment;: 

(fi) That he has received the Royal pardon for the offence* 
charged in the indictment; or 

(7) That the Court has no jurisdiction to try him for the offence. 

Two or more pleas may be pleaded together, except that the plea 
of guilty cannot be pleaded with any other plea to the same charge. 

An accused person may plead and demur together. 

All pleadings subsequent to the indictment may be made orally; but thO' 
pleadings must be reduced into writing so far as may bo necessary for the* 
purposes of recording the proceedings at the trial (The Criminal Practice Rules 
of 1900, Ord. 3, r. 1). 

Pleas of guilty by aboriginals are governed by The Aboriginals Protection* 
and Restriction of the Sale of Opium Acts Amendment Act of 1934, s. 20, title- 
Aboriginals. 

As to pleas on informations by private persons, see s. G89, post . 

As to motion in arrest of judgment on the ground that the indictment does^ 
not disclose an offence, see s. 649, post , 

For alternative convictions upon indictments, see 575-588, ante. 

A plea of guilty constitutes an admission of all essential elements of the* 
crime, proof of which is therefore unnecessary (R. v. Henry , [1917] V.L.R. 525; 
R. v. Inylis, [1917] V.L.R. 672). But where the judge is doubtful whether 
evidence can be produced on all essential points of the charge, he is entitled to* 
advise the prisoner to withdraw a plea of guilty ( Ibid .). A prisoner was allowed 
to withdraw a plea of guilty where it was alleged that there was evidence of 
insanity at the time of the plea, but the plea was restored upon the jury finding 
that he was sane (R. v. Roche (1889), 3 Q.L.J. 139). 

As to pleas of autrefois acquit and autrefois convict , see ss. 16, 17, 584 r 
a 7 ite. and s. 602, post, and notes thereto. 

As to trial on a plea to the jurisdiction, see s. 603, post. With regard to 
jurisdiction, see ss. 553, 557, 558, ante, and notes thereto. 

See generally, with respect to pleas, Halsbury’s Laws of England (2nd ed.) y 
Vol. 9, p. 151. 

Defence of Truth of Defamatory Matter to he Specially Pleaded. 

599. A person charged with the unlawful publication of defama¬ 
tory matter, who sets up as a defence that the defamatory matter is true 
and that it was for the public benefit that the publication should be 
made, must plead that matter specially, and may plead it with any 
other plea, except the plea of guilty. 

See ss. 380, 376, ante. 
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Persons Committed for Sentence. 

600. When a person has been committed by a justice for sentence 
■for an offence, he is to be called upon to plead to the indictment in the 
same manner as other persons, and may plead either that he is guilty 
of the offence charged in the indictment or, with the consent of the 
Crown, of any other offence of which he might, be convicted upon the 
indictment. 

If he pleads that he is not guilty, the Court, upon being satisfied 
that he duly admitted before the justice that he was guilty of the 
offence charged in the indictment, is to direct a plea of guilty to be 
entered, notwithstanding his plea of not guilty. A plea so entered has 
the same effect as if it had been actually pleaded. 

If the Court is not so satisfied, or if, notwithstanding that the 
accused person pleads that he is guilty, it appears to the Court upon 
•examination of the depositions of the witnesses that he has not in fact 
•committed the offence charged in the indictment or any other offence 
of which lie might be convicted upon the indictment, the plea of not. 
•guilty is to be entered, and the trial is to proceed as in other cases 
when that plea is pleaded. 

A person who lias been committed for sentence may plead any of 
the other pleas mentioned in the last preceding, section but. one. 

Committal for sentence takes place under The Justices Act of 188(5, ss. 113, 
129, title Justices. 

For alternative convictions on indictments, see ss. 575-588, ante. 

In E. v. McDermott, [1902] Q.W.N. 91, a plea of not guilty was ordered to 
Toe entered where an accused had pleaded guilty on the preliminary hearing. A 
plea of guilty before the magistrate was allowed to be withdrawn in E. v. 
Eirvan (1924), 18 Q.J.P.E. 155. See also B. v. Henry, [1917] V.L.E. 525; 
E. v. Inglis, [1917] V.L.E. 672, cited to s. 598, ante ; E. v. O’Eourlce, [1937] 
•Q.W.N. 39. 

Where a prisoner had been sentenced on a plea of guilty but there was doubt 
whether he liad intended to plead guilty at the preliminary hearing and at the 
trial, a new trial was ordered ( E. v. Willsher, [1916] St. E. Qd. 51; [1916] 
Q.W.N. 8 ; 10 Q.J.P.E. 33). 


Standing Mute. 

601. If an accused person, on being called upon to plead to an 
Indictment, will not plead or answer directly to the indictment, the 
Court may, if it thinks fit, order a plea of not guilty to be entered on 
behalf of the accused person. A plea so entered has the same effect 
as if it had been actually pleaded. 

For the effect of a plea of not guilty, see s. 604, po$t. 


Plea- of Autrefois Convict or Autrefois Acquit. 

602. In a plea that the accused person has already been convicted 
or acquitted, it is sufficient to state that he has been lawfully convicted 
or acquitted, as the case may be, of the offence charged in the indict¬ 
ment, or of the other offence of which he alleges that he has been con¬ 
victed or acquitted, and, in the latter case, to describe the offence by 
Any term by which it is commonly known. 

See ss. 1C, 17, 584, 598 (3)-(5), ante. 
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Trial on Plea to the Jurisdiction. 

603. Upon a plea to the jurisdiction of the. Court, the Court is to 
proceed to satisfy itself in such manner and upon such evidence as it 
thinks fit, whether it has jurisdiction or not, and may ascertain the 
fact by the verdict of a jury or otherwise. 

8oe ss. 598 (7), 558, ante. 

Trial by Jury. 

604. Ff the accused person pleads any plea or pleas other than the 
plea of guilty or a plea to the jurisdiction of the Court, he is by such 
plea, without any further form, deemed to have demand-d that the 
issues raised by such plea or pleas shall be tried by a jmy. and is 
entitled to have them tried accordingly. 

For pleas which may be pleaded, see s. 598, ante. 

As to farther pleas where a plea other than the plea of not guilty has been 
found against the accused, see s. 631, post. 

The jury is always sent out when the admissibility of a confession is 
challenged. See It. v. 'Ball, [1911] A.O. 47, at p. 50; B. v. Chrislrnsr,, (1913), 
7 Q.J.P.R. 177; notes to s. 10 of The Criminal Law Amendment Act of 1894, 
post. As to other questions of admissibility of evidence, see It. v. Frccmmu 
(1896), 6 Q.L.J. 281. 

Demurrer. 

605. When an accused person demurs only and does not plead any 
plea, the Court is to proceed to hear and determine the matter forth¬ 
with. If the demurrer is overruled, he is to he called upon to plead 
to the indictment. 

When an accused person pleads and demurs together, it is in the 
discretion of the Court whether the plea or demurrer shall be first 
disposed of. 

No joinder in demurrer is necessary. 

For the right to demur, see s. 598, ante. 

As to arrest of judgment on the ground that no offence is disclosed, see 
s. 649, post. 

Separate Trials. 

606. When two or more persons are charged in the same indict¬ 
ment, whether with the same offence or with different offences, the Court 
may, at any time during the trial, on the application of any of the 
accused persons, direct that the trial of the accused persons or any of 
them shall be had separately from the trial of the other or others of 
them, and for that purpose may, if a jury has been sworn, discharge 
the jnry from giving a verdict “as to any of the accused persons. 

An application for a separate trial was properly refused in E. v. Williams , 
B. v. McLaughlin, [1928] St. R. Qd. 133;_22 Q.J.P.R. 53. 

The decision of the judge on an application for separate trials can only be 
set aside on appeal where the judge has misconceived the law or failed to exercise 
his discretion ( B. v. Millewski, [1908] St. R. Qd. 26; [1907] Q.W.N. 4; 1 
Q.J.P.R. 171; B. V. Lind, [1924] N.Z.L.R. 351). 

Juries. 

607. The law respecting the qualifications of jurors and the 
summoning of jurors to attend for the trial of persons charged with 
indictable offences, and the challenges allowed to such persons, is set 
forth in the laws relating to Juries and Jurors. 

For the law relating to jurors and juries, see title Juries. The Jury Act 
of 1929, s. 33 (title Juries), provides that the law on a number of matters 
relating to juries on criminal trials shall be as set out in this Code. The 
distinction between common juries and special juries was abolished by The Jury 
Act Amendment Act of 1934, s. 3. 
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Accused Person to be informed of his Right of Challenge. 

608. When an accused person has demanded to be tried by a jury, 
the proper officer of the Court is to inform him in open Court that 
the persons whose names are to be called are the jurors to be sworn for 
his trial, and is further to inform him that if he desires to challenge 
any of them he must do so before 'they are sworn. 

For when an accused person is deemed to have demanded to be tried by a 
jury, see s. 604, ante- 

For the mode of choosing the jury, see The Jury Act of 1920, s. 32, title 
Juries. 

Challenges, and pleas and demurrers to challenges, may be made orally in 
the first instance, but the Court may require them to be reduced into writing 
and handed to the proper officer by the party making them (The Criminal 
Practice Rules of 1900, Ord. 3, r. 2). 

Challenge 1o Array. 

609. If the accused person desires to object, to the whole panel of 
jurors, he must do so before any juror is sworn for his trial. 

Challenges to Individual Jurors for Cause. 

610. The drown or the accused person nmv object to a particular 
juror on (Other of the following grounds, that is to say,-— 

(1) That the juror is not qualified by law to act as a juror; 

(2) That the juror is not indifferent as between the Crown and 
the accused person. 

Such objections are in addition to any peremptory challenges to 
which an accused person is by law entitled. , 

As to discharge of a juror who is unfit after he lias been sworn, see s. 615, 

post. 

As to the time when the Crown must show cause of challenge, see R. v. 
Warden (1898), 9 Q.L.J. 48; 9 Q.L.J. (N.C.) 12; R. v ..Freeman (1895), 6 
Q.L.J. 281; B. v. Shaw (1885), 7 QL.J. (N.C.) Ill; B.C.R., June 3, 1885; R. v. 
Johnstone, [1907] St. R. Qd. 155; [1907] Q.W.N. 51; R. v. Goldberg (1912), 
<5 Q.J.P. 1C8. 

A juror may be challenged on the ground that lie was a member of a jury 
who failed to agree on a prior trial of the prisoner on the same charge (12. v. 
Fagehon, [1932] Q.W.N. 19). R. v. Christersen (1912), 6 Q.J.P.R. 90, seems 
to have been wrongly decided. 

As to withdrawal of previous challenges by the prisoner, see R. v. 

. Ecarleg, [1907] Q.W.N. 50. 

Bee further Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 159. 

Time for Challenging . 

611. An objection to a juror, either by way of peremptory 
challenge or by way of challenge for cause, may be made at any time 
before the officer has begun to recite the words of the oath to the juror, 
but not afterwards. 

Persons charged with treason have twenty-three peremptory challenges; 
persons charged with wilful murder or murder have eighteen; and x>ersons 
charged with other crimes or with misdemeanours have twelve. Bee The Jury 
Act of 1929, s. 35 (title Juries), which also makes provision for cases in which 
several persons are tried together. Where there are several counsel, each of 
whom appears for one or more of a number of persons tried together, their 
challenges are separate even though they do not specify for which prisoners 
they are made (It. v. Murphy, [1905] Q.W.N. 52). 
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Ascertainment of Facts as to Challenge. 

612. If at any time it becomes necessary to ascertain the truth of 
any matter alleged as cause for challenge, the fact shall be tried by the 
jurors already sworn, if more than one, or, if one juror only has been 
sworn, by such juror together with some indifferent person chosen by 
the Court from the panel of jurors, or, if no juror has been sworn, by 
two indifferent persons chosen by the Court from such panel. The- 
persons so appointed are to be sworn to try the cause for challenge, and 
their decision on the fact is final and conclusive. 

If the persons so appointed cannot agree, the Court may discharge 
them from giving a decision, and may appoint two other persons to try 
the fact, to be chosen as in the ease when no juror has been sworn. 

The decision of triers is final, and will not be overruled by the Court of 

Criminal Appeal (Yamamoto Hhlesalriro v. R. (1921), 24 W.A.L.R. 54). 


Want of Undrrsta tiding of Accused Person. 

613. If, when the accused person is called upon to plead to the 
indictment, it appears to be uncertain, for any reason, whether he is 
capable of understanding the proceedings at the trial, so as to be able to 
make a proper defence, a jury of twelve men, to be chosen from the 
panel of jurors, are to be impanelled forthwith, who are to be sworn 1 to 
find whether he is so capable or no. 

If the jury find that he is capable of undertaking the proceedings, 
the trial is to proceed as in other eases. 

If the jury find that he is not so capable, the finding is to be 
recorded, and the Court may order the accused person to he discharged, 
or may order him to be kept in custody in such place and in such manner 
as the Court thinks fit, until he can be dealt with according to law. 

A person so found to be incapable of understanding the proceedings 
at the trial may be again indicted and tried for the offence. 

The word iC undertaking ’ J in the seventh lino should apparently be reacE 
‘ i understanding. 5 ? 

For procedure where a person is alleged or appears to be insane on trial* 
see R . v. Jenner (1912), 6 Q.J.P. 45. See also s. 645, post. 


Jury to he Sworn and Informed of Charge. 

614. The jury are to be sworn to give a true verdict according to« 
the evidence upon the issues to be tried by them. 

When the jury have been sworn, the proper officer of the Court is. 
to inform them of the charge set forth in the indictment, and of their 
duty as jurors upon the trial. 

For the forms of jurors’ oaths, see the Oaths Aet. of 1867, s. 22, title Oaths, 

It appears that the consent of the accused does not overcome the objection 
that the jury has not been properly sworn (It. v. Short (1898), 19 N.8.W.L.R, 
(L.) 335). 

Where jurymen are discharged after being sworn, they must be resworn 
before they can try the Case (Ibid.). 

As to a juror answering to the wrong name, see K. v. Wilson (1909), 
3 Q.J.P.R. 33. 
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Discharge of Juror by Court. 

615. Jf, after a juror has been sworn, it appeal's to the Court from 
his own statement that he is not indifferent as between the Crown and 
the accused person, or that for any other reason he ought not to be 
allowed or required to act as a juror on the trial, the Court may, 
without discharging the whole of the jury, discharge that particular 
juror, and direct another juror to be sworn in his place. 

See also ss. (>2(i, (128, post,. 


Defence by Cownsel. 

616. Every person charged with an offence is entitled to make his 
defence at his trial and to have the witnesses examined and cross- 
examined by his counsel. 

The term “counsel” includes any person entitled to audience as an 
advocate. 

A judge can only refuse to hear a particular counsel in order to prevent 
misconduct, or to preserve proper decorum (It. v. Matthews (1887), 8 N.S.W.L.lt. 
(L.) 45; It. v. 0 ’Neill (1885), « N.S.W.L.R. (L.) 43). 

As to the right of an accused person to lie defended Ity more than one 
counsel, see It. v. Matthews, supra. 

With respect to the appearance of King’s counsel for a prisoner, see ft. v. 
Bartlett (1847), 2 Car. & Kir. 321. 

Counsel may be heard by the court us amicus curitc on a point of law, 
although not instructed in the ease (Faulkner v. It., [1905] 2 lv.B. 70). 

It is the duty of counsel, notwithstanding admissions of guilt made to him 
as counsel by his client, to press such rational considerations as the evidence 
fairly gives rise to in favour of his client (TucMar v. B. (1934), 40 A.L.H. 447). 

For further cases, see the English and Empire Digest, Yol. 14, pp. 288, 289. 

Provision for defence of persons without adequate means to provide for 
tlieir own defence is made by The Poor Prisoners’ Defence Act of 1907, post. 


Presence of Accused. 

617. The trial must take place in the presence of the accused 
person, unless he so conducts himself as to render the continuance of the 
proceedings in his presence impracticable, in which ease the Court may 
order him to be removed, and may direct the trial to proceed in his 
absence. 

Provided that the Court may, in any case, if it thinks fit, permit a 
person charged with a misdemeanour to be absent during the whole or 
any part of the trial on such conditions as it thinks fit. 

If the accused person absents himself during the trial without leave, 
the Court may direct a -warrant to be issued to arrest him and bring 
him before the Court forthwith. 

This section relates only to trials for indictable offences (Ifa/in-v. Doo Wee 
(1907), 5 C.L.R. 592). 

A prisoner lias no right to occupy a seat on the floor of the Court, but the 
Court may allow him to do so (B. v. Wilson (1S87), 7 Q.L.J. (N.C.) 110). A 
•prisoner was allowed to sit at the bar table where there were special reasons 
(Ibid.). 



926 


■s. 618 . Criminal Lair. [VoL IL 

Evidence in Defence. 

618, At the close of the evidence for the prosecution the proper 
‘officer of the Court is required to ask the accused person whether he 
intends to adduce evidence in his defence. 

Subpoenas for attendance of witnesses or production of documents at trials 
may be issued under The Criminal Practice Pules of 1900, Ord. VI.a (inserted 
by Rules of November 24, 1902). 

The prosecutor is not bound to call all the witnesses who gave evidence at 
the preliminary investigation but should have them in attendance (A\ v. 
MeMaster. [19181 St. P, Qd. 57; ( 1918] QAV.N. 20; JR. v. Hume (1901), 11 
Q.L.J. (N.C.) 31). See also It. v. Twy Kings (1910), 4 Q.J.P.R, 1. And see 
The Criminal Law Amendment Act, .1892, s. 4, post. 

Evidence for the defence must he given on oath. See the Evidence and 
Discovery Act of 1867, s. 68, title Evidence. 

The oath of a witness is binding for tlie whole of the case and there is no 
rule of law which requires a judge to remind a witness who has been recalled 
that lie is still on his former oath (It. v. Campbell, [1935 1 St. R. Qd. 123; 27 
Q.J.P.R. 78), 

As to the right of an accused person to make a statement not on oath, see 
s. 619, post; Halsbury’s Laws of England (2nd ed.), Vo). 9, p. 213. As to 
liability of accused to cross-examination where he has made an unsworn state¬ 
ment and given evidence on oath, see Brown v. II. (L913), 17 (Uj. 1L 570. A 
statement by accused was read to the jury by his counsel in It. v. It oh# (1895), 
6 Q.L.J. 261. It is a misdirection for a judge to tell the jury that they must 
not accept an unsworn statement as true when it is in conflict with sworn 
evidence. See Peacock v. It. (1911), 13 C.L.P. 619, where Griffith C.J. said, at 
p, C40: ‘‘The proper direction to be given, it seems to me, is this: that the jury 
should take the prisoner’s statement as prima facie a possible version of the 
facts and consider it with the sworn evidence, giving it such weight as it appears 
to be entitled to in comparison with the facts clearly established by evidence. 7 ' 
The accused person and the spouse of the accused person are competent but not 
compellable witnesses (The Criminal Law Amendment Act, 1892, s. 3, post). 

As to how far statements made by the accused on a former inconclusive 
trial on the same charge are admissible as evidence against him, see Stewart v. 
JR. (1921), 29 C.L.P. 234; JR. v. Hunt (1887), 8 N.S.W.L.R. (L.) 38. 

There is no provision of law against the interpolation of evidence of Crown 
witnesses while the defendant’s witnesses are giving evidence (JR. v. Campbell, 
[19331 St. R. Qd. 123; 27 Q.J.P.R. 78). 

The judge has no power to call witnesses without the consent of the accused 
person and the Crown (Titheradge v. JR. (1917), 24 C.L.P. 107). As to his 
-power to examine witnesses called by the parties, see ibid. 

Evidence of other crimes' committed by an accused person is admissible 
where they prove a motive for committal of the crime charged or form part of 
the res gesUv (R. v. Griffin (No. 1) (1868), 1 S.C.P. 176). With regard to 
•admissihilitv of evidence as part of the res gestev , see also Brown v. R. (1913), 
17 C.L.P, 570. 

In eases where guilty knowledge or intention is an element of the crime, 
evidence may be given that the accused committed other crimes in order to show 
that the crime charged was part of a scheme or system of conduct or to rebut 
a defence of accident or mistake (R. v. Finlayson (1912), 14 C.L.P. 675; 7 
Q.J.P.R. 26; Hard grave v. R. (1906), 4 C.L.P. 232; Smith v. Trocadero Dansant 
Ltd [1927] St. P. Qd. 39; [1927] Q.W.N. 3; 21 Q.J.P.R. 6). Such evidence 
is admissible to show a system of crime even though there is no defence of 
accident or mistake (R. v. Hopkins (1910), 12 W.A.L.P. 102). 

Evidence of the general bad character of the accused is not admissible ( R. 
v. Hull , [1902] St. R. Qd. 1; [1902] Q.W.N. 7). As to admissibility of evidence 
that a prisoner had absconded from bail and had been convicted in another 
State while a fugitive, see R. v. Everett , [1920] St. P. Qd. 1; [1920] Q.W.N. 4; 
13 Q.J.P.R, 160, 

As to relevance of evidence of what was found at the scene of the alleged 
■crime, see R. v. Gould , [1912] St. B. Qd. 134; [1912] Q.W.N. 22; 5 Q.J.P.R. 223. 
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Identity of finger prints of an accused with those of the perpetrator of the 
crime, is some evidence of identity (22. v. Morris (No. 2), [1914] St, R. Qd. 274; 
[19141 Q.W.N, 43; 8 Q.J.P.R, 163; 9 Q.J.P.R. 28; 22. v. Parlccr (1912), 14 
C.L.R. 681). 

Cross-examination of witnesses is dealt with by ss. 17-20 of the Evidence- 
and Discovery Act of 1867, title Evidence. 

Where practicable shorthand notes of the proceedings must he taken 
(s. 671 k, pout). 

The rules for compelling discovery of documents do not apply to criminal 
trials (22. v. Naramatsn Hamiguchi , [1908] St. R. Qd. 224; 2 Q.J.P.R. 215). 

Sec generally Halsbury’s Laws of England (2nd ed.), Vol. 9, pp. 162. 
ct seq. 


Speeches by Counsel. 

619. Before any evidence is given at the trial of an accused person 
the counsel for the Crown is entitled to address the jury for the purpose 
of opening the evidence intended to be adduced for the prosecution. 

If the accused person or any of the accused persons, if more than 
one, is defended by counsel, and if such counsel or any of such counsel 
says that he does not intend to adduce evidence, the counsel for the 
Crown is entitled to address the jury a second time for the purpose of 
summing up the evidence already given against such accused person or 
persons for whom evidence is not intended to be adduced. 

At the close of the evidence for the prosecution the accused person, 
and each of the accused persons, if more than one, may by himself or his 
counsel address the jury for the purpose of opening the evidence, if any, 
intended to be adduced for the defence, and after the whole of the 
evidence is given may again address the jury upon the whole ease. 

If evidence is adduced for an accused person, the counsel for the^ 
Crown is entitled to reply. 

If evidence is adduced for one or more of several accused persons, 
but not for all of them, the counsel for the Crown is entitled to reply 
with respect to the person or persons by whom evidence is so adduced,, 
but not with respect to the other or others of them. 

When an accused person, being defended by counsel, is allowed by 
the Court to make a statement to the jury, the counsel for the Crown is 
entitled to the same right of reply as if evidence had been adduced for 
that accused person. 

Provided that a Crown Law Officer is entitled to reply in all cases,, 
whether evidence is adduced by any accused person or not. 

The Attorney-General and the Solicitor-General are Crown Law Officers? 
(s. 1, ante). 

As to which prisoner is entitled to address the jury first where one is 
defended and another is undefended, see 22. v. Kennedy (1881), 1 Q.L.J. 12. 

Ail undefended prisoner who calls no evidence must confine his address to 
the jury to summarising or commenting on the evidence; if he states facts and 
denies others the prosecutor is entitled to cross-examine him (22. v. Whitehouse 
(1901), 11 Q.L.J. (N.O.) 33). But see Brown v. JR. (1913), 17 C.L.R. 570, at 
p. 587. 

As to right of accused J s counsel to address the jury upon the whole case,, 
see 22. v. Zerafci , [1935] St. R. Qd. 227; 29 Q.J.P.R. 120. 

Where the accused is undefended by counsel and does not adduce evidence, 
the Crown prosecutor has no right of reply unless he be a Crown Law Officer, 
even where the accused person makes a statement ( R . v. Walsh, [1902] St. R. Qd. 
6; 22. v. Meehan , [1919] St. R. Qd. 119; [1919] Q.W.N. 21; 13 Q.J.P.R. 93). 

Where more than one counsel appear for the Crown, the right of reply may 
be exercised by the counsel assisting the Crown Prosecutor (22. v. Lester , [1908 [ 
Q.W.N. 50; 2 Q.J.P.R. 208). 

For eases on the right of reply before the enactment of this Code, see 22. v;. 
Lewis (1865), 1 B.C.R. 138; 22. x/jlennessy (I860), 1 S.C.R. 147. 
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Summing up. 

620. After the evidence is concluded and the counsel or the 
accused person or persons, as the ease may be, have addressed the jury, 
it is the duty of the Court to instruct the jury as to the law applicable 
to the case, with such observations upon the evidence as the Court 
thinks fit to make. 

After the Court has instructed the jury they are to consider their 
verdict. 

The question whether n particular fad or the body of the evidence is 
capable of hearing the inference of guilt is for the Court, and unless it is so 
capable it is the duty of the Court to withhold it from the jury as a single fact 
or by directing the jury to acquit the accused (It. v. William. s\ 7t\ v. McLaughlin, 
[ 39281 St. R. Qd. 133: 22 Q.J.P.R, 53). As to what constitutes sufficient 
evidence of identity to go to the jury, see R. v. Westwood, [1931) St. R. Qd. 
321; 25 Q.J.P.R. 118. When the case is capable of an inference of guilt, albeit 
some other inference is possible, it is for the jury to say, not merely whether it 
carries a strong probability of guilt, but whether the inference exists actually 
and clearly and so completely overcomes all other inferences and hypotheses as 
to leave no reasonable doubt of guilt (R. v. Williams, It. v. McLaughlin, supra ; 
Peacock v. It. (19.11), 13 C.L.R. 619; li. v. Brown (1924), 18 Q.J.P.R. 58). See 
also It. v. Jeynes, [1927] St. R. Qd. 27; [1927] Q.W.N. 5; 21 Q.J.P.R. 1, noted 
to s. 668k, post. It was held that a direction in a summing up that a reasonable 
doubt to the benefit of which the accused was entitled was 4 * such a doubt as you 
would entertain in a matter of importance to yourself 7 J , did not occasion a 
miscarriage of justice (R. v. King , [1921] St. R. Qd. 95; [19211 Q.W.N. 21; 
15 Q.J.P.R, 55). A direction that the doubt upon which the accused would be 
acquitted is such a doubt as would influence the jury in the ordinary affairs of 
life, is a misdirection (Brown v. R. (1913), 17 C.L.R, 570). See also cases cited 
to s. 668e, post . 

It lias been held that the trial judge is not entitled to direct the jury to 
find a verdict of guilty where the accused has pleaded not guilty, even though 
the accused has admitted the commission of the offence in his evidence (R. v. 
Nicholas, [1921] V.L.R. 602). 

The fundamental right of a prisoner to have the facts determined by the 
jury is infringed where the judge wrongly places before the jury a material 
fact as a fact not in issue but admitted (R. v. Puzzle Ahmed, [1929] St. R. Qd. 
222; 23 Q.J.P.R. 88). 

With regard to the duty of the judge to explain to the jury that evidence 
only admissible for a particular purpose is thus limited in effect, see ibid. 

When evidence against one of several accused who are being tried together 
is not admissible against another, this should be pointed out to the jury either 
when it is tendered or during the summing up ( R . v. Short, [1928] St. R. Qd. 
246; 22 Q.J.P.R. 108). As to necessity to discriminate in the summing up 
between the cases against each of several persons tried together, see also R . v. 
O’Brien (No. 1), [1931] St. R. Qd. 158; 24 Q.J.P.R. 82. When several prisoners 
are tried together the jury should always be told that it is open to them to 
convict some and to acquit others ( R . v. Short, supra). 

As to comment by the judge on the fact that accused did not give evidence, 
see R. v. Templeton, [1922] St. R. Qd. 165; [1922] Q.W.N. 27; 16 Q.J.P.R. 70. 

A judge is entitled to point out in his summing up the inferences which 
may be drawn from the evidence (R. v. Bennett (1900), 10 Q.L.J. 147; 10 
Q.L.J. (N.C.) 42). He has a discretion as to how far he shall comment on the 
facts, but he must not omit to put the defence fully to the jury (R. v. Clarice, 
[1934] St. R. Qd. 23; 27 Q.J.P.R. 142; R . v. Keith, [1934] St. R. Qd. 155; 27 
Q.J.P.R. 109). It is the duty of the judge to make it clear to the jury that 
whatever his own view as to the facts may be it is the duty of the jury to come 
to their own decision on them (Coulter v. R. (1926), 29 W.A.L.R. 40). 
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In determining whether a summing up was defective, it must he regarded 
in the light ol ! the conduct of the trial and the questions raised by counsel for 
the Crown and the prisoner respectively (R. v. Templeton, [1922] St. R. Qd. 165; 
[1922] Q.W.N. 27; 16 Q.J.P.R. 76). As to adequacy of summing up, see also 
11. v. Williams, 11. v. McLaughlin, [1928] St. K. Qd. 133; 22 Q.J.P.R. 53; Ross v. 
R. (1922), 30 C.L.R. 246; Kelly v. R. (1923), 32 C.L.R. 509; R. v. Burke (1918), 
18 N.S.W.S.R. 336; Sodeman v. R. (1936), 55 C.L.R. 192; R. v. Short, [1928 S 
St. R. Qd. 246; 22 Q.J.P.R 108; Wittig v. R. (1919), 27 C.L.R. 158; Hicks v. 
II. (1920), 28 C.L.R. 36; It. v. Atherton, [1936] Q.W.N. 37; cases cited to s. 668E, 
post\ Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 170. 

Jury not to Separate. 

621. Except as hereinafter stated, after the jury have been sworn 
and the charge has been stated to them by the proper officer, they must 
not separate until they have given their verdict or are discharged by 
the Court. 

And no person except the officer of the Court who has charge of 
them is to be allowed to speak to or communicate with any of them 
without the leave of the Court until they are discharged. 

Provided that on the trial of a person charged with any indictable 
offence other than [the crime of treason or wilful murder or murder, 
or any of the crimes defined in the second paragraph of section, eighty- 
one and in section eighty-two of this Code,] the Court may, in its 
discretion, permit the jury to separate before considering their verdict 
for such period during any adjournment of the trial as the Court may 
think fit. 

If any person disobeys the directions of this section he may be 
punished summarily as for contempt of court. 

The validity of the proceedings is not affected by any such dis¬ 
obedience, but, if the fact is discovered before the verdict is given, the 
Court, if it is of opinion that such disobedience is likely to prejudice the 
fair trial of the charge, may discharge the jury, and may direct that a 
fresh jury be sworn during the same Sittings of the Court, or may 
adjourn the trial. 

Tlie words in square brackets were substituted for “a crime punishable 
with death”, by The Criminal Code Amendment Act of 1922, s. 3 (xvii), post. 
As to abolition of punishment by death, see Hid., s. 2. 

As to the power to punish for contempt of court, see s. 8 of the Act, ante. 

As to what constitutes a separation of the .jury, see R. v. Langmaid (1910), 
6 Tas. L.R. 10. 

Letters having no bearing on the case under trial may during the trial be 
handed to a juror through the Court (R. v. Melvin, B.C.R., Sept. 13, 1887; 
Digest, 1861-1924, eol. 397). 

Confinement of Jury. 

622. While the jury are kept together, and until they have given 
their verdict, they are to be kept during any adjournment of tbe Court, 
and while they are considering their verdict, in some private place under 
the charge of an officer of the Court, and are to he provided with 
necessary fire and lights and with such reasonable refreshment, if any, 
as the Court may allow. 

Fire, light and refreshment are also provided for by The Jury Act of 1929, 
s. 44, title Juries. 

Evidence cannot be received of what passes while the jury are locked up 
(R. v. Pearson (1868), 2 S.C.R. 21). 

80 
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View. 

623. The Court may in any case, if it thinks fit, direct that the 
jury shall view any place or thing which the Court thinks it desirable 
that they should see, and may give any necessary directions for that 
purpose. 

The validity of the proceedings is not affected by disobedience to 
any such directions, but, if the fact is discovered before the verdict is 
given, the Court, if it is of opinion that such disobedience is likely to 
prejudice the fair trial of the charge, may discharge the jury, and may 
direct that a fresh jury be sworn during the same Sittings of the Court, 
or may adjourn the trial. 

The Court may also order a view or inspection by the jury under The Jury 
Act of 1929, s. 43, title Juries. 

Special Verdict. 

624. In any ease in which it appears to the Court that the question 
whether an accused person ought or ought not to he convicted of an 
offence may depend upon some specific fact, or that the proper punish¬ 
ment to be awarded upon conviction may depend upon some specific fact, 
the Court may require the jury to find that fact specially. 

For the right of a person .acquitted to be discharged, see s. 646, post. 

A wrong conclusion of law by the Court on a special verdict may be altered 
by the Court of Criminal Appeal (s. 668 f (3), post). 

Where the foreman makes a statement regarding the verdict in the presence 
of the jury, none of whom express dissent, it mav be presumed that they assented 
(2?. v. Clarice , [1934] St. E. Qd. 23; 27 Q.J.P.E. 142). 

The effect of a verdict must be determined by considering it in relation to 
the charge (22. v. Campbell, [1933] St. E. Qd. 123; 27 Q.J.P.E. 78). 

It is sufficient, even in the case of a verdict for an alternative conviction, 
if the words used by the jury to describe the offence are those commonly so used 
(.LiUiecrap v. 22. (1905), 2 C.L.E. 681; 22 N.S.W.W.N. 125). 

Where a verdict of guilty has been found with a rider which is alleged to 
find facts inconsistent with guilt, it is the duty of the court to look at thew whole 
of the finding, including that on any other counts, even though these have been 
held bad on demurrer, and if it appears reasonably doubtful whether the jury 
have found the facts necessary to establish the offence charged, the conviction 
should be quashed ( Myerson v. B. (1908), 5 C.L.E. 596). A clear finding of 
fact, however, is not to be cut down by the subsequent use of ambiguous w f ords. 
(Ibid.) Thus a recommendation to mercy on the ground that there v T as no 
malicious intent, accompanying a verdict of unlawfully and maliciously setting 
fire to a fence, v r as held to mean that there was an absence of malicious intent 
in such a form as to be consistent with the malice necessarily forming part of 
the verdict of guilty (E. v. Morce (1892), 13 A.L.T. 262). 

As to verdict, see also 2?. v. Livingston (No. 2), [1933] St. E. Qd. 175; 
B. v. Earns, [1930] Q.W.N. 22; Cunningham v. Byan (1919), 27 C.L.E. 294. 

After the jury have been discharged and separated they cannot return to 
tlie box and give a verdict (B. v. Atkinson (1907), 7 N.S.W.S.E. 713). See 
also, as to discharge, David Sytne $r Co. v. Swinburne (1910), 10 C.L.E. 43. 

See generally, as to verdicts, Halsbury’s Laws of England (2nd ed.), Vol. 9, 
p. 174. 

General Verdict on Charge of Defamation. 

625. Notwithstanding the provisions of the last preceding section, 
the jury, on the trial of a person charged with the -unlawful publication 
of defamatory matter, may give a general verdict of guilty or not guilty 
upon the whole matter in issue, in like manner as in other cases. 

See s. 380, ante. 
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Discharge of Jury. 

626. 'When the trial of an accused person is adjourned after the 
jury have been sworn, the Court may discharge the jury. 

If the jury cannot agree as to the verdict to be given, or if any 
emergency arises of such a nature as to render it in the opinion of the 
Court necessary or highly expedient for the ends of justice to do so, the 
Court may, in its discretion, discharge the jury without giving a verdict, 
and may direct that a fresh jury be sworn during the same Sittings of 
the Court, or may adjourn the trial. 

Such an exercise of discretion is not subject to review by any Court. 

Por further power to discharge the jury, see s. 021, ante, and s. 02S, pout. 

As to adjournment of trial, see also s. 592, ante. 

There is power to discharge particular jurors under s. 615, ante. 

The power to adjourn in this section must be read with s. 593, ante (It. v. 
CMllingworth, [1907] St. R. Qd. 177; [1907] Q.W.N. 58; 1 Q.J.P.E. 90). 

A jury was discharged without giving a, verdict whore inadmissible evidence 
of a very damaging nature had boon given (A. v. Burner, [1937 | Q.W.N. 18), 
and where a juror, on the point of being sworn, stated to the Court that under 
no circumstances would he consent to a verdict involving capital punishment 
(R. v. Longland (1896), 7 Q.L.J. 56; 7 Q.L.J. (N.C.) 24). Whore the evidence 
disclosed a more serious offence than that charged, the jury was discharged and 
the accused was directed to bo indicted for the more serious offence (11. v. Abbott 
(1898), 9 Q.L.J. (N.C.) 36). But the jury should not bo discharged merely 
to allow the prosecution to present a stronger case on another trial (A*, v. Lewis 
(1909), 2 Cr. App. R. 180). 

See also Halsbury’s Laws of England (2nd ed.), Vol. 9, p. 173. 


Incapacity of Judge. 

627. If the presiding Judge becomes incapable of proceeding with 
the trial or directing the discharge of the jury, it is the duty of some 
officer of the Court to discharge the jury. 

In any such case the accused person must remain in custody, and 
may be again put on his trial. But he has the same rights w r ith respect 
to admission to bail as upon an original committal for trial for the 
offence with which he is charged, and any justice may, in a proper case, 
admit him to bail accordingly. 

Por the right to bail of a person committed for trial, see s. 555, ante, and 
notes thereto. 


Incapacity of Juror. 

628. If at any time during the trial a juror dies, or becomes in the 
opinion of the Court incapable of continuing to act as a juror, the Court 
may, in its discretion, discharge the jury under the provisions herein¬ 
before contained, or may, if it thinks fit, at the request of the accused 
person, and with the consent of the Crown, discharge the juror, if any, 
so becoming incapable, and direct that the trial shall proceed with the 
remaining jurors. In any such case the verdict of the remaining jurors, 
not being less than ten, shall have the same effect as if all the jurors 
had continued present. 

See also ss. 615, 626, ante . 
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Verdict on Sunday. 

629. The taking of a verdict or any other proceeding of the Court 
is not invalid by reason of its happening on a Sunday. 


Procedure on Charge of an Offence Committed after Previous 

Conviction. 

630. The proceedings upon an indictment for committing an 
offence after a previous conviction or convictions are required to be as 
follows, that is to say,— 

(1) The accused person is in the first instance to be called upon 
to plead to so much only of the indictment as charges the 
subsequent offence: 

(2) If he pleads any plea which raises an issue to be tried by a 
jury, the jury are to be charged in the first instance to 
inquire concerning the subsequent offence only: 

(3) If he pleads guilty, or if upon trial he is convicted of the 
subsequent offence, he is then, and not before, to be asked 
whether he had been previously convicted as alleged in the 
indictment: 

(4) If he answers that he had been so previously convicted, the 
Court may proceed to pass sentence upon him accordingly: 

(5) If he denies that he had been so previously convicted, or will 
not answer directly to the question, the jury are then to be 
charged to inquire concerning the previous conviction or 
convictions ; and in that case it is not necessary that the jury 
should be sworn afresh, but the oath already taken by them 
is deemed to extend to such last-mentioned inquiry. 

Provided that, if on the trial of a person charged with a subsequent 
offence, he offers evidence of his good character, the Crown may, in 
answer thereto, and before any verdict is given, offer evidence of his 
conviction of the previous offence or offences, and in that case the jury 
are required to inquire concerning the previous conviction or convictions 
at the same time that they inquire concerning the subsequent offence. 

See also as to proceedings for an offence committed after a previous convic¬ 
tion, s. 570, ante, and s. 635, post; B . v. Graham, [1933] Q.W.N. 44; 27 Q.JJP.K. 

95, cited to s. 668 e, post . 


Further Pleas. 

631. When the issues raised by any plea or pleas, except the plea 
of not guilty, have been found against an accused person who has not 
pleaded the plea of not guilty, he is to be called upon to plead afresh, 
and, if those issues have been tried by a jury, the Court may direct the 
issues raised by any fresh plea to be tried by the same jury or by 
another jury. If the Court directs them to be tried by the same jury, it 
is not necessary that the jury should be sworn afresh, but the oath 
already taken by them is to be deemed to extend to the trial of such 
fresh issues. 

See ss. 598, 604, ante. 
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CHAPTER LXIII. 

Evidence: Presumptions op Fact. 

Accomplices. 

632, A person eannot be convicted of an offence on the uncor-' 
roborated testimony of an accomplice or accomplices. 

The expression “uncorroborated testimony” is defined by s. 1, ante. See 
notes thereto. 

As to admissions as corroborative evidence, see 72. v. O’Brien (No. 1). 
[1931] St E. Qd. 158; 24 Q.J.P.R. 82; 72. v. O’Brien (No. 2), [19311 St. R. Qd. 
168; 25 Q.J.P.R. 82. 

Generally as to what is corroboration of the evidence of an accomplice, see 
11. v. O’Brien (No. 1), supra ; 72. v. Campbell , [1933] St. R. Qd. 123; 27 Q.J.P.R. 
78; 72. v. Raftcry (1925), 19 Q.J.P.R. 65; 72. v. Hudson (1927), 21 Q.J.P.R. 132; 
Reynolds v. 72. (1924), 27 W.A.L.R. 5; Balccr v. Bulley (1933), 35 W.A.L.R. 47; 
72. v. Abbott (1898), 9 Q.L.J. 92; 9 Q.L.J. (N.C.) 36. 

Where several persons are tried together, the adequacy of evidence corrobora¬ 
tive of an accomplice should be considered separately in relation to each of them 
(72. v. O’Brien (No. 1), [1931] St. R. Qd. 158; 24 Q.J.P.R. 82). 

In 72. v. Lewis (1906), 8 W.A.L.R. 83, it was held that only a person who 
could be charged with the offence as a principal was an accomplice. A person 
who is present at the commission of an offence but; neither aids it nor does 
anything to prevent its commission is not an accomplice (72. v. Mappin (1904), 

6 W.A.L.R. 161). A person who steals is the accomplice of a person who incites 
him to steal (Baker v. Bulley (1933), 35 W.A.L.R. 47). 

A boy under fourteen years may be an accomplice to the committal of an 
unnatural crime (72. v. Ediuards (1931), 25 Q.J.P.R. 79). But it has been held 
that a boy under fourteen years of age cannot be an accomplice to an attempt 
to have carnal knowledge with him against the order of nature (s. 208 (1), 
ante) unless it is shown that the boy knew that he ought not to consent to the 
attempt (72. v. Quy (1905), 7 W.A.L.R. 268). 

A police officer acting in discharge of his duty is not an accomplice (The 
Vagrants, Gaming, and Other Offences Act of 1931, s. 41, title Vagkaots). 

As to who is an accomplice, see also 72. v. Lawlor , [1931] Q.W.N. 14; 24 
Q.J.P.R. 149; 72. v. Mills , [1931] Q.W.N. 26; 25 Q.J.P.R. 63; 72. v. Cunningham 
(1930), 24 Q.J.P.B. 151. 

See also 72. v. McGee (1895), 6 Q.L.J. 151. 


Evidence on Charge of Treason. 

633. On the trial of a person charged with treason evidence eannot 
be admitted of any overt act not alleged in the indictment. 

See ss. 37, 566 (1), ante. 


Evidence on Trials for Perjury and Subornation. 

634. On the trial of a person charged with an offence of whieh 
the giving of false testimony by any person at the trial of a person 
charged with an offence is an element, a certificate setting out the 
substance and effect only, without the formal parts, of the indictment or 
complaint, and the proceedings at the trial, and purporting to be 
signed by the officer having the custody of the records of the Court 
where the indictment or complaint was tried, or by his deputy, is 
sufficient evidence of the trial, without proof of the signature or official 
character of the person who appears to have signed the certificate. 


See ss. 123 et $eq. } ante . 
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Evidence of Previous Conviction. 

635. On the trial of a person charged with an offence alleged to 
have been committed after a previous conviction, a certificate setting 
out the substance and effect only, without the formal parts, of the indict¬ 
ment, verdict, and judgment, or of the complaint and conviction, pur¬ 
porting to be signed by the officer having the custody of the records of 
the Court where the accused person was first convicted, or by his deputy 
is, upon proof of the identity of the person of the offender, sufficient 
evidence of the conviction, without proof of the signature or official 
character of the person who appears to have signed the certificate: 

If the previous conviction was a summary conviction, the conviction 
is presumed not to have been appealed against until the contrary is 
shown. 

G'f. tho Evidence and Discovery Act of 1867, ss. 32-35, title Evidence. 

See also ss. 570, 630, ante. 

Evidence of Relationship on Charge of Incest. 

636. On the trial of a person charged with an offence of which 
carnal knowledge, or an attempt to have carnal knowledge, of a woman 
or girl, is an element, and of which blood relationship is also an 
element— 

(1.) It is sufficient to prove that the woman or girl on whose 
person or by whom the offence is alleged to have been committed is 
reputed to be the daughter or other lineal descendant, or sister, of the 
person charged, or of the person with whom the offence is alleged to have 
been committed, as the ease may be, and it is not necessary to prove 
that such woman or girl, or any person being her parent or ancestor 
and being a descendant of the person charged, or of the person with 
whom the offence is alleged to have been committed, as the case may be, 
was bora in lawful wedlock: 

(2.) The accused person is, until the contrary is proved, presumed 
to have had knowledge at the time of the alleged offence of the relation¬ 
ship existing between the woman or girl on whose person or by whom the 
offence is alleged to have been committed and the person charged, or 
the person with whom the offence is alleged to have been committed, as 
the case may be. 

For the crimes referred to, see ss. 222, 223, ante. 


Evidence of Gaming. 

637. On the trial of a person charged with an offence of such a 
nature that proof that any place was kept or used or resorted to for 
playing at any game of chance, or of mixed chance and skill, is necessary, 
it is not necessary to prove that any person there found playing at any 
game was playing for any money, wager, or stake. 

For the offence in question, see s. 232, ante. 


Evidence of Authority. 

638. The averment in an indictment that the prosecution is 
instituted by the direction of a Crown Law Officer, or at the request of 
the Government of any State, is sufficient evidence of the fact, until the 
contrary is shown. 

For “Crown Law Officer”, see s. 1, ante. 
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Evidence on Charges of Offences against Customs Laws. 

639. On the trial of a person charged with any offence of which 
the fact that some person was at some particular time an officer of 
Customs, or was at some particular time employed for the prevention 
of smuggling, is an element, the averment in the indictment or com¬ 
plaint that any person therein mentioned was an officer of Customs, 
or was employed for the prevention of smuggling, at any time therein 
stated is sufficient evidence of the fact, until the contrary is shown. 


Evidence on Trial for Defamation. 

640. On the trial of a person charged with the unlawful publica¬ 
tion of defamatory matter which is contained in a periodical, after 
evidence sufficient in the opinion of the Court has been given of the 
publication by the accused person of the number or part of the peri¬ 
odical containing the matter complained of, other writings or prints 
purporting to be other numbers or parts of the. same periodical pre¬ 
viously or subsequently published, and containing a printed statement 
that they were published by or for the accused person, are admissible 
in evidence on either side, without further proof of publication of them. 

See ss. 380, 365, ante. 

Cf. The Defamation Law of Queensland (1889), a. 38, title Defamation. 

See also The Printers and Newspapers Act of 1914, title Printing and 
Newspapers. 

Evidence on certain Charges of Stealing Money. 

641. On the trial of a person charged with stealing, while employed 
in the Public Service, money which was the property of Her Majesty, 
or which came into his possession by virtue of his employment, or 
charged with stealing, while a clerk or servant, money -which was the 
property of his employer, or which came into his possession on account 
of his employer, an entry in any book of account kept by the accused 
person, or kept in, under, or subject to, his charge or supervision, pur¬ 
porting to be an entry of the receipt of any money, is evidence that 
the money so purporting to have been received was so received by him. 

On the trial of a person charged with any such offence, it is not 
necessary to prove the stealing by the accused person of any specific 
sum of money, if, on examination of the books of account or entries 
kept or made by him, or kept or made in, under, or subject to, his 
charge or supervision, or by any other evidence, there is proof of a 
general deficiency, and if the jury are satisfied that thq accused person 
stole the deficient money or any part of it. < * 

See a. 398 v, vi, ante. 

Ia order to show a general deficiency, it is not necessary to take all receipts 
and disbursements since the last normal accounting period (Bidwell v. B. (1916), 
18 W.A.L.R. 141). 

As to whether the second paragraph applies when the books or entries have 
been kept by the accused together with other persons, see £. v. Beah (19161, 
16 N.S.W.S.R. 116. 

See also B. v. JJodwell (1876), 4 S.C.R. 171 j 1 Q.L.R. (Part I) 84. 

Evidence on Charges relating to Seals and Stamps. 

642. On the trial of a person charged with any offence relating to 
any seal or stamp used for the purposes of the public revenue, or of 
the Post Office, in any part of Her Majesty’s dominions or in any 
foreign State, a despatch from one of Her Majesty’s Principal Secre¬ 
taries of State, transmitting to the Governor any stamp, mark, or 
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impression, and stating it to be a genuine stamp, mark, or impression, 
of a die, plate, or other instrument, provided, made, or used, by or 
under the direction of the proper authority of the country in question 
for the purpose of expressing or denoting any stamp duty or postal 
charge, is admissible as evidence of the facts stated in the despatch; 
and the stamp, mark, or impression, so transmitted may be used by 
the Court and jury and by witnesses for the purposes of comparison. 

See s. 488 in, ante. 

Intention to Defraud. 

643. On the trial of a person charged with any offence of which 
an intent to injure' or deceive or defraud, or an intent to enable 
another person to deceive or defraud, is an element, it is not necessary 
to prove an intent to injure or deceive or defraud any particular person, 
or an intent to enable any particular person to deceive or defraud any 
particular person. 

Admissi-ons. 

644. An accused person may admit on the trial any fact alleged 
against him, and such admission is sufficient proof of the fact without 
other evidence. 

This section was held not to prevent counsel for the accused from making 
an admission on a summary prosecution under s. 3 of The Masters and Servants 
Act of 1861, now repealed (Davis v. Lawrence, [1910] St. R. Qd. 98; [1910] 
Q.W.N. 10; 3 Q.JT.P.R. 220). " ‘ 

A similar section was held not to restrict the making of admissions after 
conviction. See R. v. Saunders (1926), 26 N.S.W.S.R. 342. 

See also R. v. Nicholas, [1921] V.L.R. 602, cited to s. 620, ante. 

As to admissibility of confessions, see The Criminal Law Amendment Act 
of 1894, s. 10, post. 


CHAPTER LXIY. 

Verdict: Judgment. 

Accused Person Insane during Trial. 

645. If on the trial of any person charged with an indictable 
offence it is alleged or appears that he is not of sound mind, the jury 
are to be required to consider the matter, and if the jury find that he 
is not of sound mind, the finding is to be recorded, and thereupon the 
Court is required to order him to be kept in strict custody, in such 
place and in such manner as the Court thinks fit, until he is dealt with 
under the laws relating to insane persons. 

A persfei so* found to be not of sound mind may be again indicted 
and tried for the offence. 

A person is presumed to be of sound mind until the contrary is proved 
(s. 26, ante). The onus of proof is therefore on the prisoner (R. v. Roche (1889), 
3 Q.L.J. 139). 

For manner of treatment of persons insane on trial or after committal for 
trial, see The Insanity Act of 1884, s. 48, title Insanity. 

Where there is a failure to take the proceedings required by this section, 
there is a miscarriage of justice within s. 668e, post (R. v. Smith, [1936] 1 
D.L.R. 717). 

Where it was alleged that there was evidence of insanity at the time of a 
plea of guilty an accused was allowed to withdraw the plea but it was restored 
on the jury finding that he was sane ( R. v. Roche (1889), 3 Q.L.J. 139). 

See also R. v. O ’Brien, [1922] Q.W.N. 33; 16 Q.J.P.R. 143; R. v. KovalTcy 
(1895), 6 Q.L.J. 219. 

For the course to be taken where on a trial it is uncertain whether the 
prisoner is capable of understanding the proceedings, see s. 613, ante. 
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Discharge of Persons Acquitted. 

646. If the jury find that the accused person is not guilty, or give 
any other verdict which shows that he is not liable to punishment, he 
is entitled to be discharged from the charge of which he is so acquitted. 

As to special verdicts, see s. 624, ante. As to verdicts generally, see notes 
to tliat section. 


Acquittal on ground of Insanity. 

647. Provided that if, on the trial of a person charged with any 
indictable offence, it is alleged or appears that he was not of sound 
mind at the time when the act or omission alleged to constitute the 
offence occurred, the jury are to be required to find specially, if they 
find that he is not guilty, whether he was of unsound mind at the time 
when such act or omission took place, and to say whether he is acquitted 
by them on account of such unsoundness of mind; and if they find that 
he was of unsound mind at the time when such act or omission took 
place, and say that he is acquitted by them on account of such unsound¬ 
ness of mind, the Court is required to order him to be kept in strict 
custody, in such place and in such manner as the Court thinks fit, until 
Her Majesty’s pleasure is known. 

In any such ease the Governor, in the name of Her Majesty, may 
give such order for the safe custody of such person during his pleasure, 
in such place of confinement, and in such manner, as the Governor in 
Council may think fit. 

For what amounts to insanity such as to relieve a person from criminal 
responsibility for Ms acts, see s. 27, ante. The burden of proof of insanity is 
on the person alleging it (s. 26, ante). See further, as to burden of proof, 
Sodeman v. B. (1936), 55 C.LJEt. 192. 

For right of appeal where a person is acquitted on the ground of insanity 
and dealt with nnder this section, see ss. 668, 668d, post; B. v. Taylor, [1915J 
2 KB. 709. 

For power of the Court of Criminal Appeal where it is of opinion that the 
appellant was not criminally responsible on the ground of unsoundness of mind, 
see s. 668f (4), post. 

As to care and treatment of criminal insane persons, see The Insanity Act 
of 1884, Part IV, title Insanity. Provision for application of the property of 
such persons for their benefit is made by s. 90 of that Act. 


Convicted Person to be called on to Show Catise. 

648. When an accused person pleads that he is guilty of any 
offence, and when, upon trial, an accused person is convicted of any 
offence, the proper officer is required to ask him whether he has any¬ 
thing to say why sentence should not be passed upon him: But an 
omission to do so does not invalidate the judgment. 

For power of the Court to allow withdrawal of a plea of guilty, see cases 
cited to ss. 598, 600, ante. 


Arrest of Judgment. 

649. A person convicted of an indictable offence, whether on his 
plea of guilty or otherwise, may at any time before sentence move 
that judgment be arrested on the ground that the indictment does not 
disclose any offence. 
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Upon the hearing of the motion the Court may allow any such 
amendments of the indictment as it might have allowed before verdict. 

The Court may either hear and determine the motion forthwith or 
may reserve the question of law for the consideration of the [Court of 
Criminal Appeal] as hereinafter provided. 

The words in square brackets were substituted for i( Supreme Court ” by 
The Criminal Code Amendment Act of 1913, s. 2 (2), post. 

For power to amend an indictment, see s. 572, ante . 

Questions of law may be reserved under s. 668b, post. For the right of 
counsel for the prosecution to have a question of law reserved, see s. 668c, post. 

As to demurrer on the ground that the indictment discloses no offence, see 
ss. 598, 605, ante. 


Sentence . 

650. If a motion to arrest the judgment is not made or is dismissed, 
the Court may either pass sentence upon the offender forthwith or may 
discharge him on his recognizance, as hereinbefore provided, conditioned 
that he shall appear and receive judgment at some future Sittings of 
the Court, or when called upon. 

If the trial was had in a Circuit Court, the recognizance may, in 
the discretion of the Court, be conditioned to appear and receive judg¬ 
ment before the Supreme Court at some fixed future time, or when 
called upon. 

If sentence is not passed forthwith, any Judge of the Court may 
at any subsequent sitting of the Court at which the offender is present 
pass sentence upon him. 

The Court may, before passing sentence, receive such evidence as 
it thinks fit in order to inform itself as to the sentence proper to be 
passed. 


As to discharge upon recognisance to appear and receive sentence, see s. 19 
(9), ante. 

As to entry of judgment, see The Criminal Practice Buies of 1900, 
Ord. 8, r. 2. 

For manner of dealing with convicted children under the age of seventeen 
years, see The State Children Act of 1911, ss. 24, 25a, 26, title Children. 

The circumstances relevant to punishment should be fully placed before the 
trial judge by counsel for the Crown and for the accused, particularly in regard 
to first offenders ( per curiam in R. v. McIntosh , [1923] St. B. Qd. 278, at 
p. 282; [1923] Q.W.N. 45; 17 Q.J.P.B. 145). Matters of belief and hearsay 
are not admissible evidence on the question of the proper sentence (B. v. Bates 
(1934), 28 Q.J.P.B. 79), A sentence was reduced where it had been imposed 
in reliance on unreliable information ( B . v. Falmer, [1932] Q.W.N. 27; 26 
Q.J.P.B, 81). 

Evidence concerning the antecedents and character (including prior convic¬ 
tions) of a convicted person can and should be received for the purpose of 
determining the punishment to be inflicted ( B. v. Morris , [1914] St. R. Qd. 210; 
[1914] Q.W.N. 34). Cf. B. v. Walker (No. 2), [1915] St. B. Qd. 159; [1915J 
Q.W.N. 6; 9 Q.J.P.B. 223. But the judge is not entitled to regard the prisoner 
as having committed an offence of which he has been * acquitted on the trial 
(JR. v. Grozier , [1929] Q.W.N. 31; 23 Q.J.P.B. 73). The prevalence of a crime 
is a matter which a judge is entitled to take into consideration ( R . v. Johnstone , 
[1923] St. R. Qd. 278; [1923] Q.W.N. 45; 17 Q.J.P.B. 145). 

A sentence may be altered at any time during the sittings at which it is 
imposed (R* v. Lewis , [1931] Q.W.N. 41). 
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Appeal from a sentence is provided for by ss. 668d (c), 668, 668E (3), post. 
The Court of Criminal Appeal will not interfere with a sentence whieh is merely 
arguably insufficient or excessive; it will only do so where the sentence is 
obviously wrong because, for instance, the judge has acted on a wrong principle, 
or lias clearly overlooked, or overvalued, or overestimated or misunderstood some 
salient feature of the evidence (II. v. Buck-master, [19171 St. B. Qd. 30; [19171 
Q.W.N. 10; 10 Q.J.P.B. 116; It. v. Ttogers [1916] St. K. Qd. 38; [1916] Q.W.N. 
10; 10 Q.J.P.R. 7) or where the sentence is substantially excessive or inadequate 
(B. v. McIntosh, [1923] St. R. Qd. 278; [1923] Q.W.N. 45; 17 Q.J.P.R. 145), 
See further, cases cited to s. 668e, post. 

As to vesting and control of a convict’s property, see The Public Curator 
Act of 1915, ss. 86 et scq., 4 (“convict”), title Trustees axd Executors. 

[651-653. Rep. by The Criminal Code Amendment Act of 1922, 
.s'. 3 (xviii), post.] 

Sol it ary Confinement. 

654. When an offender is sentenced to solitary confinement, the 
Court is required to give directions in the sentence as to the confine¬ 
ment, and may direct that the offender be kept in solitary confinement, 
but not in darkness, for any portion or portions of the term of his 
imprisonment, whether it is with or without hard labour, not exceeding 
one month at any one time, and not exceeding three months in any one 
year. 

Sec nine hh. 18j 3 9 (5), ante .. 

Whipping. 

655. When an offender is sentenced to whipping, the’ Court is 
required to give directions in the sentence as to the whipping, and may 
direct that the offender be once, or, if so provided in the section of this 
Code defining the offence, once, twice, or thrice, privately whipped. 
The number of strokes, whieh may not exceed fifty at each whipping, 
and, in the case of an offender under the age of sixteen years, may not 
exceed twenty-five at each whipping, and the instrument with whieh 
they are to he given, must be specified in the sentence. 

The instrument must be either a birch rod, a cane, a leather strap, 
or the instrument commonly called a eat, which shall he made of leather 
or cord without any metallic substance interwoven therewith: Pro¬ 
vided that the eat shall not he used in the case of an offender under the 
age of sixteen years. 

See also ss. 18, 19 (5), ante, and ss. 666, 671 (2), post. 

The words “under the age of sixteen years” mean under that age at the 
date of conviction (It. v. Cawthron, [1913] 3 E.B. 168). 

Conditional Suspension of Punishment on First Conviction. 

656. When a person wdio has not been previously convicted in 
Queensland or elsewhere of an offence of such a nature that, upon con¬ 
viction, a sentence may be imposed'restricting the liberty of the offender 
for a period of six months or upwards, is convicted of any offence of 
such a nature that he may be sentenced, upon the conviction, to 
imprisonment for a period not exceeding three years, then, if in the 
opinion of the Court or justices, a sentence of imprisonment, with dr 
without hard labour, for a period not exceeding three years is an 
adequate punishment, the following provisions have effect, that is to 

say,— 

(1) The Court is to proceed to pass sentence upon the offender 
in the usual form: 
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(2) The Court may, if it thinks fit, suspend the execution of the 
sentence, upon the offender entering into a recognizance in 
such amount as the Court directs, such recognizance being 
conditioned that the offender shall be of good behaviour for 
a period from the date of the sentence equal to the term of 
the sentence, or if the term of the sentence is less than 
twelve months, then for the period of twelve months, and 
shall not during the like period do or omit to do any act 
whereby the recognizance would become liable to be forfeited 
under the provisions hereinafter contained: 

(3) When such recognizance is entered into the offender is to 
be discharged from custody, but is liable to be committed to 
prison to undergo his sentence, if, during the period specified 
in the recognizance, any of the conditions hereinafter 
specified happens with respect to him: 

A written notice must be given to the offender upon his 
discharge specifying the conditions under which he will 
become liable to be so committed to prison: 

(4) When an offender is so committed to prison, the term of the 
sentence begins to run from the commencement of his 
custody upon the commitment, but the term of the imprison¬ 
ment does not extend beyond the period specified in the 
recognizance, and at the expiration of that period the 
offender is entitled to be discharged: 

(5) If the offence has relation to property, or is an offence 
against the person, the Court or justices may, upon suspend¬ 
ing the execution of the sentence as hereinbefore provided, 
order the offender to make restitution of the property in 
respect of which the offence was committed, or to pay com¬ 
pensation for the injury done to such property, or compensa¬ 
tion for the injury done to the person injured, as the case 
may be, and may assess the amount to be paid by the offender 
in any such case, and may direct when and to whom and in 
what instalments the amount ordered to be paid is to be 
paid: 

Any such, order may be enforced by any justice in the 
same manner as orders made by justices upon summary 
convictions: 

The Court or justices may require the offender to give 
security for the performance of any such order, and may 
make the discharge of the offender from custody conditional 
upon such security being given: 

(6) An offender discharged under the provisions of this section 
must, once at least in every three months during the period 
specified in the recognizance, report his address and occupa¬ 
tion to the principal officer of police at the place in which 
he was convicted, or at such other place as the Commis¬ 
sioner of Police may appoint: 

Such report may be made either by the offender person¬ 
ally attending at the place aforesaid, or by post-letter signed 
by him and addressed to the principal officer of police at 
that place, unless in any case the Home Secretary directs 
that the report shall be made by the offender personally, in 
which case it must be made in that manner only: 
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(7) If, during the period specified in the recognizance, any of 
the events following happens, that is to say,— 

(а) If it is proved to two justices in petty sessions that an 
offender so discharged has failed to report his address 
and occupation to the person, at the times, and in the 
manner lastly prescribed; or 

(б) If an offender so discharged is charged by a police officer 
with getting his livelihood by dishonest means, and, on 
his being brought before two justices in petty sessions, it 
appears to the justices that there are reasonable grounds 
for believing that he is getting his livelihood by dishonest 
means; or 

(c) If an offender so discharged is charged with an offence 
punishable on indictment or summary conviction, and, on 
his being required by the justices before whom he is 
charged to give his name and address, he refuses to do so, 
or gives a false name or a false address; or 

(d) If an offender so discharged is convicted of any indict¬ 
able offence, whether on indictment or summarily, or of 
any offence punishable on summary conviction and for 
which imprisonment for a period exceeding one month 
may be imposed; 

the Court or justices before whom the offender is charged or convicted 
may forfeit the recognizance and commit him to prison to undergo his 
original sentence, or so much thereof, if any, as remains to be under¬ 
gone under the provisions hereinbefore contained; and the Court or 
justices may grant any necessary warrant for his committal: 

But if during the period aforesaid none of the aforesaid events 
happens, he is discharged from the original sentence; and the con¬ 
viction on which that sentence was imposed is not on any subsequent 
conviction against him to be deemed to be a previous conviction for the 
purposes of any law under which a greater punishment may be inflicted 
upon a person who has been previously convicted. 

Cf. s. 19 (7)-(9), ante. 

Where two informations are presented against the prisoner at the same time 
and he is eonvieted on both, he has been convicted previously to the conviction 
last in time (B. v. Frans (1892), 4 Q.L.J. 219). Cf. B. v. Steele (1910), 29 
N.Z.L.E. 1039. 

It was held that the case was a proper one for application of this section 
in B. v. Bogers, [1916] St. E. Qd. 38; [1916] Q.W.N. 10; 10 Q.J.P.B. 7. A 
sentence was suspended and an order made to pay compensation in B. v. Alberg 
(18.93), 7 Q.L.J. (N.C.) 112; B.C.E., June 1, 1893. See also B. v. Balding 
(1912), 6 Q.J.P. 169; B. v. Chandler, [1913] 1 K.B. 125. 

It was held thht benefit of The Offenders Probation Act of 1886 (50 Yic. 
No. 14), which was replaced by this section, was not intended for old men (B. v. 
Walsh, B.C.E., Sept. 18, 1890; Digest, 1861-1924, col. 428), and that the benefit 
of that Act should only be extended with the greatest caution to a prisoner over 
thirty years of age (B. v. Boche, B.C.B., May 29, 1889; Digest, 1861-1924, 
col. 429). 

Discharge of Offender in certam Cases. 

657. When a person is summarily convicted of any offence relating 
to property, the justices may discharge the offender without inflicting 
any punishment upon his making such satisfaction to the person 
aggrieved for damages, with or without costs, as may be approved by 
the justices. 
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When such satisfaction has been made, the offender is not liable 
to any civil proceedings for the same cause at the suit of the person 
aggrieved. 

Gf. s. 656 (5), ante. 

Assessment of Value of Property: Appropriation of Fines dependent 

on Value. 

658. On a summary conviction by which any penalty is imposed 
upon the basis of the value of any property taken, killed, or destroyed, 
or of the amount of any injury done to any property, such value or 
amount is to be assessed by the convicting justices, and the amount, 
when recovered, is to be paid to the person aggrieved, unless he is 
unknown, or unless the property taken or injured is of a public nature; 
in cither of which eases it is to be applied in the same manner as other 
fines imposed by justices. 

Provided that when several persons join in the commission of the 
same offence, and on conviction a penalty is imposed upon each of them 
upon the basis of the value of the property or of the amount of the 
injury, no further sum than such value or amount is to be paid to the 
person aggrieved, and the remainder is to be applied in the same 
manner as other fines imposed by justices. 

For general manner of application of fines imposed by justices, see the Acts 

Shortening Act of 1867, s. 25, title Acts. 

Effect of Summary Conviction for Indictable Offences. 

659. When a person has been summarily convicted of an indict¬ 
able offence, the conviction is to be deemed a conviction of a simple 
offence only, and not of an indictable offence. 

[CHAPTER LXIVa. 

PIabitual Criminals. 

Judge may Declare Convicted Person an Habitual Criminal. J 

[659A. (1.) Where any person— 

(a) Is convicted on indictment of an offence included in the 
offences mentioned in Chapter XXII.; and 

(b) Has been previously so convicted on indictment on at least 
two occasions of any of the said offences (whether of the same 
description of offence or not); 

the judge may in his discretion- declare as part of the sentence of such 
person that he is an habitual criminal. 

(2.) Where any person— 

(a) Is convicted on indictment of an offence included in the 
offences mentioned in Chapters XVIII., XXIX., XXXVI. to 
XLI. inclusive, XLVI., XLIX., and LI.; and 

( b ) Has been previously convicted on indictment on at least three 
occasions of an offence included in the offences mentioned in 
Chapters XVIII, XXII, XXIX, XXXVI. to XLI. 
inclusive, XLVI, XLIX, and LI. (whether of the same 
description of offence or not); 

the judge may in his discretion declare as part of the sentence of such 
person that he is an habitual criminal. 



y43 


The Criminal Code. s. 659A. 

(3.) Where any person— 

(a) Has been previously convicted on indictment on at least 
two occasions of an offence included in the offences mentioned 
in Chapters XVIII., XXII., XXIX., XXXVI. to XLI. 
inclusive, XLVI., XLIX., and LI. (whether of the same 
description of offence or not); and 

(b) Is convicted summarily of any offence punishable by 
imprisonment for not less than three months; and also 

( c, ) Has been previously convicted summarily on at least two 
occasions of any offence punishable by imprisonment for not 
less than three months; 

the court of petty sessions before which the charge is heard, in addition 
to sentencing such person to any lawful term of imprisonment, may 
order that such person be brought before the Supreme Court or a 
judge thereof to be dealt with as an habitual criminal. 

(4.) Where any person— 

(a) Is convicted of any offence under “ The Vagrant Acts, 1851 
to 1863,” or any Act amending or in substitution therefor; 
and 

(b) Has been previously convicted on at least four occasions of 
any offence mentioned in such Acts (whether of the same 
description of offence or not) ; 

the court of petty sessions before which the charge is heard, in addition 
to sentencing such person to any lawful term of imprisonment, may 
order that such person be brought before the Supreme Court or a judge 
thereof to be dealt with as an habitual criminal. 

(5.) In any of the cases mentioned in the last two preceding 
subsections, the Supreme Court or a judge thereof may declare any 
such person to be an habitual criminal, and may direct that on the 
expiration of his sentence he shall be detained in a reformatory prison 
under this Code. 

(6.) This section applies whether such previous convictions took 
place within Queensland or for similar offences under similar laws out 
of Queensland, and either before or after the first day of January, one 
thousand nine hundred and fifteen. 

(7.) For the purposes of this section a committal for sentence 
under “The Justices Ads, 1886 to 1909,” or any Act amending or in 
substitution for those Acts, shall be deemed to be a previous conviction 
on indictment.] 

The Criminal Code Amendment Act of 1914, s. 2 (2), post, provided for the 
insertion, as a new Chapter LXIVa, of ss. 659 a-659i and the headings thereto, 
contained in ss. 341 of that Act. This section was inserted by ss. 2 (2) and 3 
of that Act. 

The Yagrant Acts, 1851 to 1863, have been replaced by provisions of The 
Vagrants, Gaming, and Other Offences Act of 1931, title Vagrants. 

Committal for sentence takes place under The Justices Act of 1886, s. 113, 
title Justices. 

Where a person who has been twice convicted of indictable offences against 
the law of the Commonwealth or a State or Territory of the Commonwealth is 
convicted of an indictable offence against the law of the Commonwealth, he may 
be declared an habitual criminal under the Crimes Act 19144932, s. 17 
(Commonwealth). 

A summary conviction for an indictable offence is not a previous conviction 
on indictment. See s. 659, ante. 
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“Previously convicted” means prior to the present conviction, not neces¬ 
sarily prior to the offence of which he is presently convicted ( E . v, Ehrman 
(1911), 31 N.Z.L.R. 136). 

Where a prisoner has been convicted on several indictments, even though on 
the same dav, each conviction is a separate occasion for the purposes of this 
section (E. V. Steele (1910), 29 N.Z.L.R. 1039). Cf. E. v. Franz (1892), 
4 Q.L.J. 219, cited to s. 656, ante . 

There are separate occasions also where a prisoner pleads guilty separately 
to several counts of the same indictment, each count being in respect of a 
separate transaction (E. v. Crago , [1917] N.Z.L.R. 863), but not where there 
is a general verdict or plea of “Guilty” to an indictment containing a number 
of counts in respect of separate offences ( E . v. Tier (1912), 32 N.Z.L.R. 428). 

There must be proper evidence of previous convictions ( E. v. Andrews 
(1928), 22 Q.J.P.R. 164), either in the manner provided by the Evidence and 
Discovery Act of 1867, ss. 32-35 (title Evidence), or by clear admission of the 
prisoner made after his last conviction (In re Angus (1907), 9 N.Z.G.L.R. 391). 

Where a prisoner is brought before the Supreme Court on the order of a 
court of petty sessions a written charge must be preferred against him (it. v. 
Andrews (1928), 22 Q.J.P.R. 164). 

It appears that the court lias a discretion whether it will order detention 
(R. v. Stanley, [1920] 2 K.B. 235), which discretion is independent of the 
declaration of the prisoner as an habitual criminal (R. v. Paul, [1925] 
1 K.B. 77). 

In making an order a judge must not be influenced by extra-judicial 
information (IL v. Andrews (1928), 22 Q.J.P.R. 164). 

The Court refused to interfere with a declaration of a prisoner as an 
habitual criminal in E. v. Jackson, [1923] St. R, Qd. 276; [1923] Q.W.N. 44; 
17 Q.J.P.R, 150. 

It was held not to be advisable to declare a prisoner an habitual criminal 
where no regulations had been made under s. 659i, post (E. v. Wilson (1915), 
9 Q.J.P.R. 84). 

As to whether there is an appeal against a declaration that a person 
convicted is an habitual criminal, see E . v. Turner (1925), 25 N.S.W.S.R. 523. 

Por the purpose of subs. (6) the statute law of another Australian State is 
judicially noticed (The Evidence Act, 1898, s. 3, title Evidence; E. v. McKeovm , 
[1923] Y.L.R. 577; State and Territorial Laws and Records Recognition Act 
1901-1928, s. 3 (Commonwealth)). 

A conviction at Quarter Sessions in New South Wales is a conviction on 
indictment or information. See E. v. McKeoum , supra. 

See generally the English and Empire Digest, Vol. 14, p. 483. 

[Reformatory Prisons .] 

[659B. (1.) The Governor in Council may from time to time, by 
Order in Council, set apart any prison or other suitable place to be a 
reformatory prison for the detention of habitual criminals. 

(2.) The Governor in Council may from time to time appoint for 
each reformatory prison a manager, a matron, and such other officers 
and attendants as he deems necessary.] 

This section was inserted by The Criminal Code Amendment Act of 1914, 
ss. 2 (2) and 4, post. 

Por the law generally relating to prisons, see title Prisons. 

[Prisons Act and Code to apply."] 

[659C. Every reformatory prison shall he deemed to be a prison, 
and every person detained therein shall be deemed to be a prisoner, 
within the meaning of “The Prisons Act, 1890,” and this Code.] 

This section was inserted by The Criminal Code Amendment Act of 1914, 
ss. 2 (2) and 5, post. 

Por The Prisons Act, 1890, see title Prisons. The provisions of that Act 
are also applied to reformatory prisons by reg. 3 of the regulations of July 25, 
1924, pubd. in Gazette of July 26, 1924, p. 216. 
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[.Detention of Habitual Criminals.'] 

[659D. (1.) Every habitual criminal shall at the expiration of his 
sentence be detained during His Majesty’s pleasure. 

(2.) In every reformatory prison, female prisoners shall be 
detained in separate buildings or separate parts of the same buildings- 
in such manner as to prevent their seeing, conversing, or holding any 
intercourse with male prisoners.] 

This section was inserted by The Criminal Code Amendment Act of 1914 > 
ss. 2 (2) and 6, post. 


[Alcoholic Liquor Prohibited.] 

[659E. No person shall bring into a reformatory prison for the use 
of the prisoners any alcoholic liquor, nor shall any prisoner be allowed 
any alcoholic liquor. 

Any person who contravenes this section shall be liable to a fine 
not exceeding one hundred pounds: 

Provided that such liquor may be given to and used by the prisoners, 
when so ordered for medicinal purposes in eases of illness.] 

This section was inserted by The Criminal Code Amendment Act of 1914, 
ss. 2 (2) and 7, post. 

Cf. The Prisons Act, 1890, s. 68, title Prisons, and see note to s. 059c, ante. 


{Prisoners to be Employed.] 

[659F. (1.) Prisoners in a reformatory prison shall be employed 
in such labour as is prescribed by regulations or directed by the Home 
Secretary. 

(2.) Wages, according to the scale prescribed by regulations for 
the class of labour in which any such prisoner is employed, shall (subject 
to such regulations) from time to time be credited to such prisoner in 
an account to be kept in each reformatory prison, and the amount from 
time to time standing to his credit shall be applied wholly or in part, 
as directed by the Home Secretary, towards maintaining his wife and 
children (if any) during the period of his detention, and the balance 
(if any) standing to his credit on his discharge shall be paid over to 
him.] 

This section was inserted by The Criminal Code Amendment Act of 1914, 
ss. 2 (2) and 8, post. 

See regs. 12-20 of July 25, 1924, pubd. in Gazette of July 26, 1924, p. 216. 


{Discharge.] 

[659G. (1.) Any person detained under this Act may apply to the 
Supreme Court or a judge thereof for a recommendation that such 
person, having sufficiently reformed, or for other sufficient reason, may 
be discharged. 

Such Court or judge may thereupon make inquiry in such manner 
as is deemed fitting, and on being satisfied that such person has suffi¬ 
ciently reformed, or that there is some other sufficient reason to warrant 
his discharge, may recommend the Governor to discharge him accordingly. 
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(2.) The Governor may thereupon direct the discharge of such 
person; and may order that so long as such person remains-in 1 Queens¬ 
land he shall report his address and occupation to the principal officer 
of police at the place in which he was convicted, or at such other place 
as the Commissioner of Police may appoint, for such period, not 
exceeding two years, and at such intervals as are named in the order. 

(3.) Such report may be made either personally or by post letter 
addressed to the principal officer of police at that place.] 

This section was inserted by The Criminal Code Amendment Act of 1914, 
ss. 2 (2) and 9, post. 

The'reference to “this Act” in the first line appears to be to The 
Criminal Code Amendment Act of 1914, which inserted this Chapter. 

A person desiring to make application under this section must first give 
notice to the Comptroller-General of Prisons, who is then required, except in 
specified easeB, to make a written report (reg. 53 of July 25, 1924, pubd. in 
Gazette of July 20, 1924). 


[Conditions under, which Offender may be Arrested.'} 

[659H. (1.) If during the period specified in such order the person 
so discharged— 

(a) Is proved to any court of petty sessions to have failed without 
reasonable excuse (the proof whereof shall lie upon him) to 
report his address and occupation to the proper person at 
the times and in the manner prescribed by the said order; or 

(b) Is charged by an officer of police with getting his livelihood 
by dishonest means, and, being brought before any court of 
petty sessions, it appears to such court that there are 
reasonable grounds for believing he is getting his livelihood 
by dishonest means; or 

(c) On being charged with an offence punishable on indictment 
or summary conviction, and on being required by the court 
before which he is charged to give his name and address, 
refuses to do so, or gives a false name or a false address; or 

( d ) Is convicted of any offence against “The Vagrant Acts, 1851 
to 1863,” or any Act amending or in substitution therefor, 
or of any indictable offence, or of any offence punishable on 
summary conviction by imprisonment for not less than three 
months, 

then and in any such case the court before which such proof is given, or 
before which the offender is so charged or convicted, may direct him, 
in addition to any penalty or on the completion of any term of imprison¬ 
ment then imposed upon him, to be recommitted to a reformatory 
prison, and he shall be so recommitted accordingly, and the court may 
grant any necessary warrant for his recommittal. 

(2.) If during the period so specified none of the events aforesaid 
happens, the person so discharged shall cease to be an habitual 
criminal.] 

This section was inserted by The Criminal Code Amendment Act of 1914, 
88 . 2 ( 2 ) and 10, post. 

The Vagrant Acts, 1851 to 1863, have been replaced by provisions of The 
Vagrants, Gaming, and Other Offences Act of 1931, title Vagrants. 
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[Regulations.'] 

[6591. The Governor in Couneil may from time to time make alL 
such regulations as appear necessary for giving effect to this Chapter 
and particularly for— 

(a) The means of proof of previous conviction; 

(b) The control and management of any reformatory prison; 

(c) The good order, discipline, diet, and health of the prisoners 
therein; and 

(cl) The classes of labour, hours of employment, wages, and 
deductions from wages of such prisoners. 

All such regulations shall, upon publication in the Gazette, be 
read as one with this Code and be of equal validity. 

All such regulations shall be laid before both Houses of Parlia¬ 
ment within forty days after the making thereof if Parliament is then 
sitting, or, if not, then within forty days after the commencement of 
the next session of Parliament. 

If either House of Parliament, within the next forty days after 
any regulations have been so laid before such House, resolves that 
such regulations or any of them ought to be annulled, the same shall, 
after the date of such resolution, be of no effect without prejudice to- 
the validity of anything done in the meantime under such regulations 
or to the making of any new regulations.] 

This section was inserted by The Criminal Code Amendment Act of 1914, 
ss. 2 (2) and 11, pout. 

The references to the Houses of Parliament are now to be read as- 
referring to the Legislative Assembly alone (The Constitution Act Amendment 
Act of 1922, s. 2 (5), title Constitution). 

Eegulations were made on July 25, 1924, and published in the Gazette of 
July 26, 1924, p. 216. 

As to validity of regulations generally, see the Preliminary Note to the 
title Acts. 


CHAPTER LXV. 

Costs. 

Costs of Prosecution in Certain Cases. 

660. When a person is convicted on indictment of any indictable 
offence relating to the person of any person, the Court, on the applica¬ 
tion of the person aggrieved by the offence, may, in addition to any 
sentence which is passed upon the offender, adjudge him to pay to the 
person aggrieved his costs of prosecution, together with a sum by way 
of compensation for any loss of time suffered by him by reason of the 
offence of which the offender is convicted. 

An order for the payment of such costs, or of any sum so awarded 
by way of compensation, may be enforced in the same manner as a 
judgment of the Court given in an action. 

If any money was found on the person of the offender on his arrest, 
the Court may order it to be applied towards the payment of any money 
so ordered to be paid by him. 
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When an order is made under the provisions of this section for the 
payment of money by way of compensation to an aggrieved person, the 
offender is not liable to any civil proceedings for the same cause at the 
suit of that person. 

Bee also s. 66 2, post . 

For the manner of enforcement of a judgment in an action, see R.S.C. 

(1900), Ords. 47-50, title Practice. Bee also s. 663, post 

As to right to appeal against an order, see s. 668 (“ sontence 1J ), post. 

Orders are suspended for at least fourteen days to allow opportunity for appeal. 

See The Criminal Appeal Rules of 1914, r. 12. 


Costs in Cases of Defamation. 

661. (1.) In the case of a prosecution of any person on the 
complaint of a private prosecutor on a charge of the unlawful publica¬ 
tion of defamatory matter, if the accused person is indicted and 
acquitted he is entitled to recover from the prosecutor his costs of 
defence, unless the Court otherwise orders. 

(2.) In the ease of a prosecution of any person on the complaint 
of a private prosecutor on a charge of the unlawful publication of 
defamatory matter, if the accused person pleads that the defamatory 
matter was time and that it was for the public benefit that the publi¬ 
cation should be made, then, if that issue is found for the Crown, the 
prosecutor is entitled to recover from the accused person the costs 
sustained by him by reason of such plea, unless the Court otherwise 
orders. 


See also ss. 662, 667, post. 

For the crime of unlawful publication of defamatory matter, see s. 380, 
ante. For the defence of truth and public benefit, see s. 376, ante. 

A private person, who conducts at his own expense a prosecution on an 
indictment signed by a Crown Law Officer, is not a private prosecutor for 
purposes of this section. This section refers to a private prosecutor who has 
presented an information by leave of the court under s. 686, post (B. v. 
O’Farrell (1863), 2 W. & W. (L.) 117). Where the Attorney-General assumes 
the conduct of a prosecution, the committal in which has been obtained by a 
private person, such private person is released from liability to pay costs (B. v. 
Lang (1859), Legge (N.S.W.) 1133). 

A defendant who was committed for trial but with respect to whom no 
true bill is found is not entitled to costs under this section (B. v. Tidbury 
(1898), 8 Q.L.J. (N.C.) 111). 

In a ease falling under subs. (1) the judge is entitled to give judgment for 
the costs and should do so, hut the result will be precisely the same even if he 
fails to do so (B. v. Edwards (1896), 7 Q.L.J. 25). 


Taxation. 

662. Costs of a prosecution or defence must be taxed by the proper 
officer of the Court in which the indictment is presented. 

If the indictment is presented in a Circuit Court, the costs must 
he taxed by the proper officer of the Supreme Court. 

The term “costs of prosecution” includes costs incurred by the 
person aggrieved in order to the committal of the offender, and costs 
incurred by him with the consent of the Crown for the purposes of 1 the 
trial. 

The term costs of defence” includes costs incurred by the accused 
person both before and after his committal. 
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Enforcement of Judgment of Circuit Court. 

663. "When an order is made by a Circuit Court under the 
provisions of this Chapter, it may be recorded in the Supreme Court, 
and may then be enforced in the same manner as a judgment of that 
Court given in an action. 

For manner of enforcement of a judgment of the Supreme Court in an 
action, see R.S.C. (1900), Ords. 47-50, title Practice. 

CHAPTER LXVI. 

Execution of Sentence. 

[664,665. j Rep. by The Criminal Code Amendment Act of 1922, 
s. 3 (xix.), post.] 

Whipping. 

666. The punishment of whipping is not in any ease to be inflicted 
after the expiration of six months from the passing of the sentence. 

The punishment of whipping must be inflicted before the offender 
is put to any employment or labour at any place outside the walls of 
any prison in which he is confined. 

See also, as to whipping, ss. 18, 19 (5), 655, ante, and s. 671, post. 

Levy of Fine and Costs on Conviction for Defamation. 

667. When any person is convicted of the unlawful publication of 
any defamatory matter which was published by means of printing, the 
prosecutor may levy the fine, if any, and costs out of any property of 
the offender in like manner as in civil actions, and also out of the whole 
of the types, presses, or printing materials, which, at the time when 
the offence was committed, belonged to any person to whom any types, 
presses, or printing materials, used in printing such defamatory matter, 
belonged at the time when the offence was committed, to whomsoever 
the same may belong at the time of the levy. 

For the crime of unlawfully publishing defamatory matter, see s. 380, ante. 

As to costs, see s. 661, ante. 

Cf. The Defamation Law of Queensland (1889), s. 43, title Defamation. 

CHAPTER LXVII. 

Appeal: Pabdon. 

[j Definitions.} 

[668. In this Chapter— 

The term “appellant” includes a person who has been con¬ 
victed and desires to appeal under this Chapter. 

The term “Court” means the Court of Criminal Appeal. 

The term “court of trial” means any court from whose finding, 
sentence, or other determination a person is by this Act 
entitled to appeal or to apply for leave to appeal. 

The term “Registrar” means the registrar of the Court. 

The term “sentence” includes any order made by the court 
of trial on conviction with reference to the person con¬ 
victed or his property. 

The power of the Court to pass any sentence includes 
a power to make any such order. 
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For the purposes of this Chapter a person acquitted on. the ground 
of insanity, where such insanity was not set up as a defence by him, 
shall be deemed to be a person convicted, and any order to keep him 
in custody shall be deemed to be a sentence.] 

Tlie original ss. 668-672 were repealed by The Criminal Code Amendment 
Act of 1913, s. 2 (1), post. Section 3 of that Act inserted, in lieu of the sections 
so repealed, the sections contained in ss. 4-26 of that Act as ss. G68-672 a of this 
Code. This section was inserted by ss. 3 and 4 of that Act. 

Acquittal on the ground of insanity may take place under s. 547, attic. 

The defence of insanity is set up by the accused where bis counsel, with 
his consent, asks the jury in the course of his address that, in the event of the 
defence of not guilty failing, they should acquit on the ground of insanity on 
the strength of evidence of insanity called by the Crown (R. v. Foy (1922), 39 
N.S.W.W.N. 20). 

See also Halsbury's Laws of England (2nd ed.), Vol. 9, p. 264. 

[Court of Criminal Appeal.] 

[668A. (1.) Tlie Supreme Court shall be the Court of Criminal 
Appeal, and the Court shall be duly constituted if it consists of not 
less than three judges- and of an uneven number of judges. 

The determination of any question before the Court shall be 
according to the opinion of the majority of the members of the Court 
hearing the case: 

Provided that the judge of the court of trial shall not be one of 
such judges. 

(2.) The Registrar of the Supreme Court shall be the registrar of 
the Court.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 5, post. 

As to sittings of the Court of Criminal Appeal, see The Criminal Appeal 
Eules of 1914, r. 3. 

General rules for the purposes of this Chapter may be made under s. 707 (2) r 
post. 

As to power of the Court to determine its own jurisdiction so as to prevent 
its orders from being nullities, see Ex parte Williams (1934), 51 C.L.E. 545. 

This section does not create a court distinct from the Supreme Court, but 
directs that the Supreme Court shaU act as the Court of Criminal Appeal, and 
an appeal therefore lies from it to the High Court under s. 73 (ii) of the 
Commonwealth Constitution, title Commonwealth and States (Stewart v. B. 
(1921), 29 C.L.E. 234). As to when an appeal lies to the High Court, see 
Article in 3 Aust. L.J., at p. 247. See also notes to s. 668e, post. 

[Reservation of Points of Law.] 

[668B. When any person is indicted for any indictable offence, the 
court of trial must, on the application of counsel for the accused 
person made before verdict, and may in its discretion, either before or 
after judgment, without such application, reserve any question of law 
which arises on the trial for the consideration of the Court. 

If the accused person is convicted, and a question of law has been 
so reserved before judgment, the court of trial may either pronounce 
judgment on the conviction and respite execution of the judgment, 
or postpone the judgment until the question has been considered and 
decided, and may either commit the person convicted to prison or 
admit him to bail on recognizance, with or without sureties, and in 
such sum as the court of trial thinks fit, conditioned to appear at such 
time and place as the court of trial may direct, and to render himself 
in execution, or to receive judgment, as the ease may be. 
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The judge of the court of trial is thereupon required to state, in a 
case signed by him, the question of law so reserved, with the special 
circumstances upon which it arose; and the ease is to be transmitted 
to the Court. 

Any question so reserved is to be heard and determined as an 
appeal by the Court. The Court may send the ease back to be amended 
or restated if it thinks it necessary so to do.] 

This section is virtually a transcript of the original s. 668 of The Criminal 
Code. In its present form it was inserted by The Criminal Code Amendment 
Act of 1913, ss. 3 and 6, post 

For practice where a case is stated, see The Criminal Appeal Rules of 1914, 

r. 4. 

A case can only be stated where the accused is convicted (B. v. Davis (1904), 

7 W.A.L.B. 78; B. v. Finn (1878), 1 N.S.W.S.C.R. (N.S.) 259; Ex parte Burns 

(1893), 10 N.S.W.W.N. 70). ' 

Where a prisoner has been committed for sentence on a plea of guilty, a 
question of law arising on the depositions may be reserved (E. v. Moody (1897), 

8 Q.L.J. 102; 8 Q.L.J. (N.C.) 71). 

The objection that a wife is not compellable to give evidence against her 
husband is an objection which the prisoner is entitled to raise and not merely a 
privilege of the wife. It was therefore held to bo a question of law capable of 
being reserved (Biddle v. E. (1911), .12 C.L.R. 622). 

The following are not questions of law capable of being reserved under this 
section: a comment of the trial judge in the summing up ( E . v. Griffin (No. 2) 
(1868), 1 S.C.K. 182); whether separate trials should be ordered in respect of 
separate charges under s. 567, ante ( E . v. Lind , [1924] N.Z.L.R. 351) ; 
whether a discretionary power of the trial judge should be exercised, it not being 
doubtful whether the question is one of discretion or law (E. v. Hall (1890), 
16 V.L.R. 650); the non-observance of a rule of practice not to permit the 
examination of witnesses, knowledge of whose evidence had been withheld from 
the prisoner until trial (B. v. Brown (1869), 6 W.W. & a’B. (L.) 239). 

The trial is deemed to begin when the accused is called upon to plead 
(s. 594, ante). 

A point of law arising on the materials at the trial, as to which objection 
has been taken and then withdrawn, has arisen at the trial ( E . v. Turnbull, 
[1907] V.L.R. 11). 

The prosecutor has no right to apply for reservation of a question (R, v. 
Davis (1904), 7 W.A.L.B. 78). 

Where the prisoner was sentenced more severely than allowed by law, no 
objection being taken, it was held that the judge could state a case of his own 
motion upon reopening the Court even after termination of the sittings (R. v. 
Wisher (1896), 7 Q.L.J. 52; 7 Q.L.J. (N.C.) 23). See also E. v. Pieremont 
(1885), 2 Q.L.J. 93; E . v. Turnbull, [1907] Y.L.R. 11. . Where several terms 
had elapsed and the prisoner had completed his sentence, it was held that there 
was no longer power to state a case (Re Fedden (1903), 9 A.L.R. 209). 

A mere request to note points of law does not constitute an application to 
reserve the questions under this section. See E. v. Duncan (1907), 9 
W.A.L.B. 119. 

Counsel may withdraw a request for reservation of a point at any time 
during the trial (R. v. Cawley (1896), 7 Q.L.J. 45; 7 Q.L.J. (N.C.) 20). Where 
on the hearing of the case neither counsel for the prisoner nor for the Crown 
desires to argue the point reserved, the Court is not bound to hear and determine 
it (R. v. Jacobs, [1904] Q.W.N. 22). 

A point not raised in the case stated cannot be argued (E. v. Williams , 
[1908] Q.W.N. 33; R. v. Cawley (1896), 7 Q.L.J. 45; 7 Q.L.J. (N.C.) 20; 
E, v. Wells (1880), 5 S.C.R, 181). But as to cases where on the facts stated 
there has been a manifest miscarriage of justice, see E . v. Cawley, supra. The 
High Court will not grant special leave to appeal from an order made on a 
Crown case reserved on the ground that the Court of Criminal Appeal decided 
the case on a question not raised at the trial where such question appears on the 
face of the case stated (. A.-G . for Few South Wades v. Jaclcson (1906), 3 
C.L.R. 730). 



952 


ss. 668B-668D. Criminal Law. [Vol. II* 

The fact that the prisoner has been released and is at liberty is not a 
ground upon which the High Court will refuse to entertain an appeal by the 
Crown from an order quashing a conviction (Ibid.). 

The Court of Criminal Appeal should not entertain a question reserved if 
at the time such question conies before that court the prisoner has served his 
sentence and the decision on appeal can have no practical effect (R. v. Furnelt 
(1862), 1 N.S.W.S.C.R. (L.) 27). 

Where the trial judge has refused to state a case on a particular point but 
has stated it on others, the proper time to bring such refusal before the Court 
of Criminal Appeal is on tlie hearing of the case (R. v. Griffin (No. 2) (1868),. 
1 S.C.R. 182). 

Where the judge reserves a question of his own motion the convicted person 
is an appellant (R. v. Meehan , [1919] St. R. Qd. 119; [1919] Q.W.N. 21; 
Q.J.P.R. 93). 

The party on whose application the question was reserved has the right to 
begin on argument (R. v. Shuttleworth, [1909] V.L.R. 431). 

Counsel for the Crown is entitled to be heard on argument, even when there 
is no appearance for the prisoner (R. v. Taylor (1863), 2 W. & W. (L.) 153). 

The accused person is not entitled to bail as of right. See R. v. Weichart 
0903), 5 W.A.L.R. 105. As to respiting sentence and allowing bail, see M. v. 
Houston (1895), 6 Q.L.J. 145. 

[.Appeal from Arrest of Judgment.'] 

[668C. When the court of trial before which a person is convicted 
on indictment arrests judgment, the court is required, on the applica¬ 
tion of counsel for the prosecution, to reserve a ease for the consideration 
of the Court as hereinbefore provided. 

On the hearing of the ease the Court may affirm or reverse the order 
arresting judgment. If the order is reversed, the Court is to direct that 
judgment be pronounced upon the offender, and he is to be ordered to 
appear at sueh time and place as the Court may direct to receive judg¬ 
ment, and any justice may issue his warrant for the arrest of the 
offender. 

An offender so arrested may be admitted to bail by order of the 
Court or a judge thereof, which may be made at the time when the order 
directing judgment to be pronounced is made, or afterwards.] 

This section 'was inserted by The Criminal Code Amendment Aet of 1913, 
ss. 3 and 7, post. 

See also s. 649, ante. 


[Right of Appeal .] 

[668D. 7 Edw. 7 c. 23, s. 3.—A person convicted on indictment may 
appeal to the Court— 

(o) Against his conviction on any ground which involves a 
question of law alone; and 

(5) With the leave of the Court, or upon the certificate of the 
judge of the court of trial that it is a fit case for appeal, 
against his conviction on any ground of appeal which involves 
a question of fact alone, or question of mixed law and fact, 
or any other ground which appears to the Court to be a 
sufficient ground of appeal; and 

(c) With the leave of the Court, against the sentence passed 
on his conviction.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 8, post. 

The Act mentioned in the marginal notes to the sections of this Chapter, 
is the Cr imin al Appeal Act, 1907 (Imperial), for which see Halsbury’s Statutes 
of England, Vol. 4, p. 725. 
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As to conviction and sentence, see s. 668, ante . 

As to leave to appeal, see s. 671 l, post. 

Where an application was made by the Public Curator for leave to appeal 
against conviction and sentence on behalf of a prisoner who had become insane 
since sentence, the Court adjourned the application indefinitely (R. v. Black , 
[1921] St. R. Qd. 11; [1921] Q.W.N. 4; 14 Q.J.P.R. 159). 

With respect to the certificate of the trial judge, see The Criminal Appeal 
Rules of 1914, r. 7. 

Petitions for pardon may be referred to the Court under s. 672a, post , 

c ‘ Convicted ’ 7 includes a conviction after a plea of guilty, but unless the 
plea was due to mistake the Court will not generally entertain such an appeal, 
except against sentence (B. v. Alexander (1912), 23 Cox C.C. 140; B. v. Fordo, 
[3 923] 2 K.B. 400). It does not include the finding of a jury that the person 
arraigned is not fit to plead ( B . v. Jefferson (1908), 72 j.P. (Eng.) 467; 
B . v. Larkins (1911), 22 Cox C.C. 598). 

As to how far defects in the summing up can be raised as grounds of 
appeal where no objection has been jnade at the trial, see B . v. Campbell , [1933] 
St. R. Qd. 123; 27 Q.J.P.R. 78. 

Semblc, an appeal on the ground of improper admission of evidence may be 
brought without leave ( B. v. Everitt , [1921] Y.L.R. 245). 

On an application for leave to appeal on the ground that the verdict of the 
jury was unreasonable and cannot be supported, the applicant must show that 
there is something in the case arising out of the admitted facts which points to 
the jury's conclusion being an erroneous one (Jeffries v. R . (1916), 18 
W.A.L.R. 143). 

A certificate was granted under para, (b) in B. v. Goodrick f [1929] Q.W.N. 
19; 23 Q.J.P.R. 81. Leave to appeal against sentence and conviction was refused 
in B. v. Nicholls , [1922] St. R. Qd. 71; [1922] Q.W.N. 11; 16 Q.J.P.R. 17; 
B. v. Robertson ,, [1918] St. R. Qd. 53; [1918] Q.W.N. 11; 12 Q.J.P.R. 28. 

Where the Court of Criminal Appeal has heard and dismissed an appeal 
against a conviction it has no jurisdiction to grant leave to appeal further 
against the same conviction ( B . v. Edwards (No. 2), [1931] S.A.S.R. 376). 

It seems that there is no appeal against the sentence when it is one fixed 
by law. See B. v. Lord (1908), 1 Cr. App. R. 110 (sentence of death); B . v. 
Twynham (1920), 90 L.J.K.B. 586 (sentence commuted by Executive). 

The Attorney-General of a State cannot appeal to the Court of Criminal 
Appeal in proceedings for an indictable offence against the law of the Common¬ 
wealth (Williams v. R. (No. 1) (1933), 50 C.L.R. 536). With respect to whether 
the Attorney-General of the Commonwealth can so appeal, see Williams v. B. 
(No. 2) (1934), 50 C.L.R. 551; 34 N.S.W.S.R. 143. 

Leave to appeal will not be granted by the Privy Council in criminal matters 
unless it is shown that, by a disregard of the forms of legal process, or by some 
violation of the principles of natural justice, or otherwise, substantial and grave 
injustice has been done (Ex parte Deeming, [1892] A.C. 422; Sodeman v. B. 
(1936), 55 C.L.R. 192, at pp. 231, 233; Arnold v. R. } [1914] A.C. 644). 

See generally the English and Empire Digest, Yol. 14, p. 500; Halsbury’s 
Laws of England (2nd ed.), Yol. 9, p. 263. 


{Determination of Appeal in Ordinary Cases.’] 

[668E. 7 Edw. 7 c. 23, s. 4.—(1.) The Court on any sucli appeal 
against conviction shall allow the appeal if it is of opinion that the 
verdict of the jury should he set aside on the ground that it is unreason¬ 
able, or cannot be supported having regard to the evidence, or that the 
judgment of the court of trial should be set aside on the ground of the 
wrong decision of any question of law, or that on any ground whatso¬ 
ever there was a miscarriage of justice, and in any other case shall 
dismiss the appeal: 



954 


s - 668E. Criminal Law. [Vol. IL 

Provided that the Court may, notwithstanding that it is of the 
opinion that the point or points raised by the appeal might be decided 
in favour of the appellant, dismiss the appeal if it considers that no- 
substantial miscarriage of justice has actually occurred. 

(2.) Subject to the special provisions of this Chapter, the Court 
shall, if it allows an appeal against conviction, quash the conviction and 
direct a judgment and verdict of acquittal to be entered. 

(3.) On an appeal against a sentence, the Court, if it is of opinion 
that some other sentence, whether more or less severe, is warranted in 
law and should have been passed, shall quash the sentence and pass 
such other sentence in substitution therefor, and in any other ease shall 
dismiss the appeal.] 

This section was inserted by The Criminal Code Amendment Act of 1913,, 
ss. 3 and 9, post. 

For what is comprised in the term ‘ ‘ sentence ’see s. G68, ante. 

For further powers where a conviction is quashed, see s. 672, post. For 
the duty of the registrar to notify the results of the appeal, see The Criminal 
Appeal Buies of 1914, rr. 31, 32. 

The quashing of a conviction under this section is a determination of a 
court of law, and not of a jury, and as such is the subject of appeal to the 
High Court (22. v. Weaver (1931), 45 C.L.E. 321). As to when the High Court 
will grant special leave to appeal, see Ross v. 11. (1922), 30 C.L.E. 246, and 
notes to s. 668 a, ante. 

The Court cannot review the decision of a jury on the facts, nor lay down 
what weight is to be given to any particular piece of evidence, nor what particular 
inference the jury should draw from proved facts. The function of the Court is 
to inquire whether there is evidence upon which the jury could as reasonable 
men find beyond reasonable doubt that the accused was guiltv (A\ v. Jeynes 
[1927] St. R. Qd. 27; [1927] Q.W.N. 5; 21 Q.J.P.R. 1). Cf. Laird v. Mitchell, 
[1930] St. R. Qd. 38; 24 Q.J.P.R. 43; R. v. Westwood , [1931] St. R. Qd. 321; 
25 Q.J.P.R. 118. See also notes to s. 620, ante . 

The effect of the words “or cannot be supported having regard to the 
evidence ? 7 in subs. (1) is that the power of the Court of Criminal Appeal is 
not limited to setting the verdict aside in the same cases as on a civil appeal, 
i.e., where the verdict is unreasonable, but may do so where it is otherwise 
unsatisfactory ( Jackman v. JR. (1914), 16 W.A.L.R. 8; Armanasco v. R. (1914), 
16 W.A.L.R. 174). A verdict finding a man guilty of an offence supported by 
the evidence is not vitiated by a finding that he is also guilty of some other 
offence which is not supported by the evidence ( R . v. McGee (1895), 6 
Q.L.J. 151). 

With respect to the regard to be paid to the opinion of the trial judge 
expressed in a certificate by him that the case is a fit one for appeal, see R. v. 
Dent (1912), 12 N.S.W.S.R. 544. 

For English eases, see Halsbury’s Laws of England (2nd ed.), Vol. 9, 
p. 273; English and Empire Digest, Yol. 14, p. 516. 

Miscarriage of justice. —Convictions were set aside on the ground of 
miscarriage of justice in connection with the evidence at the trial in the follow¬ 
ing cases: where the trial judge put a material fact before the jury as admitted 
when it was not admitted ( R. v. Fuzzle Ahmed } [1929] St. R. Qd. 222; 23 
Q.J.P.R. 88) ; where the jury had asked questions of a witness in the absence 
of representatives of the parties on a visit to the locus in quo (R. x. Foster 
(1898), 1 W.A.L.R. 21); where the trial judge had been interviewed by counsel 
for the Crown in his chambers, and had recalled a witness and, without causing 
him to enter the witness box, had examined him with respect to similar offences 
committed on him by the prisoner, and had not told the prisoner, who 
conducted his own defence, that he could further cross-examine the witness 
(2L v. Hill, [1927] Q.W.N. 23; 21 Q.J.P.R. 54); where the evidence did not 
support the offence charged or any offence of which the accused might have been 
found guilty on the indictment ( R . v. Burns (1920), 20 N.S.W.S.R. 351; 
JR. v. I macs (1884), 5 N.S.W.L.R. (L.) 369); where evidence had been wrongly 
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admitted and it was impossible to say that it could not have affected the jury 
notwithstanding that it was extremely improbable that it did so and there was 
other evidence sufficient to warrant a conviction (R. v. Hall (1905), 1 Tas. L.E. 
21; 2ih v. Lawrence (1905), 25 N.Z.L.B. 129; R. v. Walesby, [1919] N.Z.L.R. 
289; R. v. Foster (1898), 1 W.A.L.R. 21); where declarations of intention and 
confessions of persons accused were wrongly admitted as evidence against other 
persons tried w r ith them (Rail v. 11. (1929), 2(3 Tas. L.R. 9); wdiere an inad¬ 
missible confession had been given in evidence, even though the accused subse¬ 
quently admitted the offence in the witness-box (it. v. 0 7 Keefe (1893), 14 
N.S.W.L.R. (L.) 345); wdiere the effect of evidence which had been given, but 
excluded, was so serious that it was not sufficient to tell the jury to banish it 
from their minds (Taylor v. R. (1926), 22 Tas. L.R. 22). 

Convictions were sustained on points arising out of evidence, in the following 
cases: where the prisoner was tried with another prisoner and as to evidence 
admissible against the other prisoner the judge directed the jury during the 
trial that they should dismiss it from their minds in considering the case of the 
first prisoner (R. v. Millcwski, [1908] St. B, Qd. 26; [1907]' Q.W.N. 4; 1 

Q. J.P.R. 171); where an inadmissible question had been put to a witness but 
had not been answered (R. v. Reimcr (1910), 12 W.A.L.R. 91) ; upon wrongful 
admission of further evidence where a matter was otherwise indisputably proved 
• against the accused (R. v. M 7 Leod (1890), 11 N.S.W.L.R. (L.) 218); upon 
wrongful admission of evidence which could not have had any effect on the mind 
of the jury (U. v. Kelly (1907), 7 N.S.W.S.R. 518; R. v. Hcavcner (1932), 33 
N.S.W.S.R. 101) ; where a document not in evidence was read to the jury, but 
there was no reason to think that it had in any way affected the prospects of 
acquittal (R. v. Avon (.1925), 25 N.S.W.S.R. 360); where secondary ovidenco 
of an admissible matter was improperly let in and the prisoner did not object 
at the time (R. v. Umftlcby (1897), 18 N.S.W.L.R. (L.) 154). As to setting 
aside a conviction on the ground of perjury by a witness for the prosecution, 
see McGrath v. R. (1916), 18 W.A.L.R. 124. 

For power to receive further evidence, see s. 671 b, post. To justify setting 
aside a conviction on the ground of fresh evidence, such evidence must be of 
such a character that, if considered in combination with the evidence given at 
the trial, the result ought in the minds of reasonable men to be affected (Craig 
v. R. (1933), 49 C.L.R. 429). As to fresh evidence, see also R. v. Manton (1920), 
14 Q.J.P.R. 116. 

For a misstatement of the evidence or a misdirection in the summing up to 
amount to a miscarriage of justice, it must be reasonably possible that without 
the misstatement or misdirection the jury would not have returned a verdict of 
guilty (R. v. Clarice, [1934] St. R. Qd. 23; 27 Q.J.P.R. 142; R. v. Williams, 

R. v. McLaughlin , [1928] St. R. Qd. 133; 22 Q.J.P.R. 53). In determining 
whether a summing up is open to objection it must be looked at as a whole ( R . 
v. Fuzzle Aimed f [1929] St. R. Qd. 222; 23 Q.J.P.R. 88; R . v. Bennett (1900), 
10 Q.L.J. 147; 10 Q.L.J. (N.C.) 42; R. v. McAllister (1927), 21 Q.J.P.R. 144). 
A verdict will not be interfered with on the ground of a defect in the summing 
up where it is apparent that the jury believed evidence upon which they could 
not but have found the verdict (R. v. Bates (1934), 28 Q.J.P.R. 79). As to 
the adequacy of a summing up, see also Sodeman v. R. (1936), 55 C.L.R. 192. 

In the cases following it was held that a miscarriage of justice had occurred 
by reason of defects in the summing up: where the contents of a document used 
at the trial for the purpose of discrediting the accused was referred to as if it 
was evidence in the case to such an extent that the jury must have found it 
impossible to eliminate it from the other evidence of the case (Taylor v. R . 
(1918), 25 C.L.R. 573); upon failure of the judge to give the usual warning 
against convicting on the uncorroborated evidence of an accomplice (Peacock v. 
R. (1911), 13 C.L.R. 619. As to this, see s. 632, ante.) ; upon failure to warn 
the jury against convicting on the uncorroborated evidence of the prosecutrix 
in a sexual case (Hargan v. R. (1919), 27 C.L.R. 13); where, on a trial for 
murder, there was no evidence that the unlawful acts done by the prisoner were 
of such a nature as to be likely to endanger human life and the trial judge had 
directed the jury that there was evidence of murder but no evidence of man¬ 
slaughter (R. v. Walker, [1915] St. R. Qd. 115; [1915] Q.W.N. 18; 9 Q.J.P.R. 
149); where a judge’s summing up contained both correct and incorrect directions 
as to the law on the same point and he declined at the end of his summing up 
to restate the law correctly (Gotti v. R. (1919), 22 W.A.L.R. 11); where the 
trial judge failed to explain to the jury an alternative verdict which was open 
to them under s. 575, ante (R. v. Short , [1928] St. R. Qd. 246; 22 Q.J.P.R. 108) ; 
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where the jury had been directed that they might rely on a fact of which there 
was no evidence (B. v. Allen , [1937] St. R. Qd. 32; 31 Q.J.P.R. 1); where the 
trial judge misquotes material evidence in his summing up (A. v. Smith , [1937J 
Q.W.N. 16) ; where the direction to the jury was such as to convey to their 
minds that an accused relying on the defence of insanity had that consciousness 
with regard to his act which would make him criminally liable (B. v. Curran 
(1922), 22 N.S.W.S.R. 405); where evidence given as to the character of the 
accused was entirely in his favour and it was suggested that the accused had on 
former occasions been guilty of misconduct of the nature of that charged (B. v. 
Murphy (1913), 13 N.S.W.S.R. 646). 

Where copies of the depositions had not been supplied to accused when 
requested as required by s. 705, post , it was held that, as regards an accused 
who had pleaded guilty, there was no miscarriage of justice, but as regards 
persons accused who had pleaded not guilty, in the circumstances it could not 
be said that their inability to refer to depositions had not had an effect on the 
verdict and that there should be a new trial (B . v. Marshall , [1921] Y.L.R. 420). 

There was held to be a miscarriage of justice where a further count had 
been wrongly added at the trial and had been objected to by the prisoners who 
were undefended (B. v. Thompson (1925), 25 N.S.W.S.R. 250). It was held 
that no miscarriage of justice had occurred where the Crown Prosecutor had 
improperly made a speech in reply ( B . v. Meehan , [1919] St. R. Qd. 119; [1919] 
Q.W.N. 21; 13 Q.J.P.R. 93); and where a person on the jury panel mistakenly 
answered to the name of another such person and served on the jury (Morgan 
v. jR. (1920), 22 W.A.L.R. 45). 

Substantial miscarriage of justice.—The proviso to subs. (1) applies on 
the determination of a question reserved by the judge of his own motion under 
s. 6G8b, ante ( B . v. Meehan , supra). 

Where the judge himself called and examined several witnesses it was held 
that a substantial miscarriage of justice had occurred (Titheradge v. B . (1917), 
24 G.L.R. 107). It was held that there had been no substantial miscarriage of 
justice where, after accused had pleaded guilty to an offence and been sentenced, 
the indictment was amended by leave to allege previous convictions and the 
accused pleaded guilty to the amended indictment ( B . v. Graham , [1933] Q.W.N. 
44; 27 Q.J.P.R. 95), nor where accused has been convicted on a charge of carnally 
knowing a female under a particular age which is greater than the age of consent 
if the evidence shows that the girl was clearly under the age of consent (JB. v. 
Bussell (1911), 28 N.S.W.W.N. 52). For what amounts to a substantial 
miscarriage of justice, see also R . v. Morris (No. 2), [1914] St. R. Qd. 274; 
[1914] Q.W.N. 43; 8 Q.J.P.R. 163; 9 Q.J.P.R. 28. 

Appeals against sentence.—It seems that the Court has power to act under 
subs. (3) even when the accused has pleaded guilty ( B . v. Ettridge , [1909] 2 
K.B. 24). 

* The court is not compelled under subs. (3) to pass another sentence, but 

may simply quash the sentence passed at the trial ( B. v. Johnson , [1909] 1 
K.B. 439). 

The Court of Criminal Appeal will only interfere with a sentence that is 
manifestly inadequate or excessive, where, for instance, the trial judge has acted 
on a wrong principle or overlooked or undervalued or overestimated or misunder¬ 
stood some salient feature of the evidence (SMnner v. B. (1913), 16 C.L.R. 
336; House v. B . (1936), 55 C.L.R. 499; Cranssen v. B. (1936), 55 C.L.R. 509), 
or where the sentence is substantially excessive or inadequate ( B . v. McIntosh , 
[1923] St. R. Qd. 278; [1923] Q.W.N. 45; 17 Q.J.P.R. 145). See also notes 
to 8. 650, ante } and ef. Whittaker v. B. (1928), 41 C.L.R. 230. 

Sentences were amended where they were in excess of what might lawfully 
be imposed ( B . v. Wisher (1896), 7 Q.L.J. 52; 7 Q.L.J. (N.C.) 23). 

The Court of Criminal Appeal aims at the standardisation of sentences, 
but, although it may express its opinion in a particular case that a particular 
sentence is suitable, it cannot say that a sentence a little longer would be 
excessive or that a sentence a little shorter would be inadequate (B, v. McIntosh , 
supra ). 

Great care must be exercised in imposing sentences where property of 
considerable value is involved and restitution is not made ( B . v. Petrie (1928), 
22 Q.J.P.R. 125). 
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A longer term of imprisonment was imposed on the ground that the prisoner 
might benefit personally thereby, in R. v. Virgen, £1921] Q.W.N. 11; 15 
Q.J.P.R. 53. No sentence is to be increased by reason of any evidence not given 
at the trial (s. 671 b, post). 

Sentences were made concurrent instead of cumulative in R. v. Williams , 
[1921] Q.W.N. 13; 15 Q.J.P.R. 49. 

Sentences were reduced in Cranssen v. B. (1936), 55 C.L.R. 509 (arson); 
B. v. King, [1921] St. R. Qd. 95; [1921] Q.W.N. 21; 15 Q.J.P.R. 55 (doing 
grievous bodily harm with intent to disable) ; B. v. Lewis, [1923] St. R. Qd. 93; 
[1923] Q.W.N. 20; 17 Q.J.P.R. 40 (breaking and entering with intent to steal; 
stealing in a dwelling-house); R. v. O’Rourke, [1923] St. E. Qd. 273; [1923] 
Q.W.N. 43; 17 Q.J.P.R. 142 (stealing in a dwelling-house); R. v. Johnstone,, 
B. v. Roberts, B. v. Russell, [1923] St. R. Qd. 278; [1923] Q.W.N. 45; 17 

Q. J.P.R. 145 (breaking and entering); R. v. Wright, ibid, (breaking and enter¬ 

ing; stealing) ; B. v. Cooper (1930), 24 Q.J.P.R. 175 (receiving) ; 11. v. Oberthur, 
[1931] Q.W.N. 4; 24 Q.J.P.R. 166 (stealing); B. v. Cooper, [1931] Q.W.N. 12; 
25 Q.J.P.R. 175 (stealing and receiving by youth); R. v. Palmer, [1932] Q.W.N. 
27; 26 Q.J.P.R. 81 (stealing); R. v. Smith, [1933J Q.W.N. 32; 27 Q.J.P.R. 44 

(breaking, entering and stealing by youths); R. v. Groves, [1935] Q.W.N. 1; 

29 Q.J.P.R. 15 (knowingly marrying a person under twenty-one years without 
proper consent). 

The Court refused to reduce sentences in R. v. Beckett, [1917] St. E. Qd. 

48; [1917] Q.W.N. 9; 11 Q.J.P.R. 21 (attempt to commit rape); R. v. Bell 

(1920), 14 Q.J.P.R. 154 (breaking, outering and stealing); 11. v. O’Brien 
(1920), 14 Q.J.P.R. 121 (breaking and entering); It. v. Murphy, li. v. Jackson , 
[1923] St. R. Qd. 276; [1923] Q.W.N. 44; 17 Q.J.P.R. 150 (housebreaking); 

R. v. McIntosh, R. v. King, R. v. Stuart, [1923] St. R. Qd. 278; [1923] Q.W.N. 
45; 17 Q.J.P.R. 145 (broaking and entering); R. v. Wallace, ibid, (stealing; 
false pretences); E. v. McCowan, [1931] St. R. Qd. 149; 24 Q.J.P.R. 158 
(stealing; stealing as a trustee); R. v. Keith, [1934] St. E. Qd. 155; 27 Q.J.P.R. 
109 (manslaughter) ; R. v. Parmenter, [1936] Q.W.N. 25 (stealing from the 
person). 


[Powers of Couri in Special Cases.] 

[668F. 7 Edw. 7 c, 23, s. 5.—(1.) If it appears to the Court that an 
appellant, though not properly convicted on some count or part of the 
indictment, has been properly convicted on some other count or part 
of the indictment, the Court may either affirm the sentence passed at 
the trial or pass such sentence, whether more or less severe, in substi¬ 
tution therefor, as it thinks proper, and as may be warranted in law 
by the conviction on the count or part of the indictment on which, it 
considers the appellant has been properly convicted. 

(2.) Where an appellant has been convicted of an offence, and 
the jury could on the indictment have found him guilty of some other 
offence, and on the finding of the jury it appears to the Court that the 
jury must have been satisfied of facts which proved him guilty of that 
other offence, the Court may, instead of allowing or dismissing the 
appeal, substitute for the verdict found by the jury a verdict of guilty 
of that other offence, and pass such sentence in substitution for the 
sentence passed at the trial as may be warranted in law for that other 
offence, not being a sentence of greater severity. 

(3.) Where, on the conviction of the appellant, the jury have 
found a special verdict, and the Court considers that a wrong conclu¬ 
sion has been arrived at by the court of trial on the effect of that verdict, 
the Court may, instead of allowing the appeal, order such conclusion 
to be recorded as appears to the Court to be in law required by the 
verdict, and pass such sentence, whether more or less severe, in substi¬ 
tution for the sentence passed at the trial, as may be warranted in law. 
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(4.) If on any appeal it appears to the Court that, although the 
■appellant committed the act or made the omission charged against him, 
he was not of sound mind at the time when the act or omission alleged 
to constitute the offence occurred, so as not to be responsible therefor 
■according to law, the Court may quash the sentence passed at the trial, 
and order the appellant to be kept in strict custody in the same manner 
■as if a jury had found that fact specially under sectioh six hundred and 
forty-seven of this Code.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 10, post . 

Where there is evidence to support a verdict of breaking, entering and 
stealing certain articles with respect to which the charge is made, but no 
evidence as to other such articles, the Court may substitute a verdict ( R . v. 
Clarke, [1934] St. R. Qd. 23; 27 Q.J.P.R. 142). See also as to substitution of 
verdict, R. v. Burke (1918), 18 N.S.W.S.E. 336; R. v. Turner (1917), 34 
N.S.W.W.N. 106; English and Empire Digest, Vol. 14, p. 548. 

As to special verdicts, see s. 624, ante. 

As to subs. (4), see also ss. 26, 27, 647, 668, ante. 


[Power to Grant New Trial.'] 

[669. On an appeal against a conviction on indictment, the Court 
may, either of its own motion or on the application of the appellant, 
order a new trial in such manner as it thinks fit, if the Court considers 
that a miscarriage of justice has occurred, and that, having regard to 
•all the circumstances, such miscarriage of justice can be more adequately 
remedied by an order for a new trial than by any other order which 
the Court is empowered to make.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 11, post . 

As to proceedings where a new trial has been ordered, see The Criminal 
Appeal Buies of 1914, r. 34. 

The Court of Criminal Appeal has power to take further evidence under 
s. 671 b, post. 

For what constitutes a miscarriage of justice, see notes to s. 668 e, ante. 

In exercising its discretion the Court will be influenced by the interests 
both of the prisoner and the efficient administration of criminal justice (R. v. 
Williams, R. v. McLaughlin, [1928] St. E. Qd. 133; 22 Q.J.P.E. 53; Kelly v. 
R. (1923), 32 C.L.E. 509). 

Where on a trial for murder a verdict of not guilty of murder but guilty 
of manslaughter has been found, there is power on appeal to order a new trial 
on a charge of manslaughter only (Kelly v. R. (1923), 32 C.L.R. 509). For 
the circumstances in which a new trial for manslaughter only will be ordered, 
:see ibid . 

A new trial may be granted where the facts proved at the first trial would 
Rave been sufficient to support the conviction if the jury had been properly 
-directed and no injustice will be done to the prisoner thereby (R. v. Williams, 
R. v. McLaughlin, [1928] St. E. Qd. 133; 22 Q.J.P.E. 53). 

A new trial was ordered where conduct of the Crown prosecutor amounted 
to an invitation to the jury to assume that certain evidence which had been 
rejected had been given (R. v. Ryles (1917), 23 C.L.R. 1); where the judge 
had directed the jury to reject the prisoner's unsworn statement if it was 
inconsistent with the sworn evidence ( Peacock v. R. (1911), 13 C.L.R. 619); 
where the verdict rested almost solely upon the inconclusive evidence of the 
prosecutor and the counsel of accused had not called evidence though requested 
to do so by the accused (R. v. Sayers, [1922] St. R. Qd. 64; [1922] Q.W.N. 9; 
16 Q.J.P.E. 12); where there had been a failure in the summing up to 
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differentiate the case of one of several accused persons against whom the 
evidence was less strong and if the jury had been adequately directed they 
might have found such accused innocent (E. v. Templeton , [1922] St. R. Q<L 
165; [1922] Q.W.N, 27; 16 Q.J.P.R. 76) ; where since conviction another person 
had confessed to a crime in respect of the same property ( E . v. Ecistaughffe 
(1929), 23 Q.J.P.R, 70); where there had been a misquotation of evidence in 
the summing up but there was ample evidence on which the jury might have 
convicted (E. v. Fuzzle Aimed, [1929] St. R. Qd. 222; 23 Q.J.P.R. 88) ; where 
the jury had convicted on a false issue and could not be said to have acquitted 
of the offence charged (E. v. Eopkins, [1924] V.L.R. 484). 

The court refused to order a new trial where the miscarriage of justice 
arose by reason of the jury having improperly put certain questions to a witness 
(E. v. Foster (1898), i W.A.L.R. 21). 

When fresh evidence is available the Court should grant a new trial where 
the evidence raises such doubt that it would bo a denial of justice not to submit 
the case to another jury (E. v. Sichcl (1913), 13 N.S.W.S.R. 259). But a new 
trial was properly refused where asked for on the ground that further evidence 
was available which would show that the prisoner acted in self defence, such 
evidence not having been given on the first trial because it was feared that it 
might supply a motive for the offence (Mahon v. E. (1919), 27 C.L.R. 176). 
Where an issue is the sanity of the accused he should not be debarred from tile- 
opportunity to present fresh evidence on a new trial, as he cannot be charged 
with neglect in not having produced such evidence at the first trial ( E . v. 
Tucker (1915), 15 N.S.W.B.R. 504). 


in cvesting and Restitution of Property on Conviction.'] 

[670. 7 Edw. 7 c. 23, s. 6. —The operation of any order for the 
restitution of any property, or for the payment of compensation to an 
aggrieved person, made by the court of trial, and the operation of the 
provisions of subsection one of section twenty-six of “The Sale of Goods 
Act of 1896” as to the revesting of the property in stolen goods on 
conviction, shall (unless such court directs to the contrary in any ease 
in which in its opinion the title to the property is not in dispute) be 
suspended— 

(a) Until the expiration of the time provided for appealing to 
the Court; and 

( b ) Where notice of appeal or of application for leave to appeal 
is given within the time provided, until the determination 
of the appeal or refusal of the application; 

and in cases where the operation of any such order or the operation 
of the said provisions is suspended until the determination of the appeal, 
the order or provisions, as the case may be, shall not take effect as to the 
property in question if the conviction is quashed on appeal, except by 
the special order of the Court. 

The Court may annul or vary any such order, although the 
conviction is not quashed.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 12, post. 

For power to order compensation and restitution of property, see ss. 656 (5), 
660, ante, and s. 685, post. 

The Sale of Goods Act of 1896 is printed under the title Mercantile Law. 

See further The Criminal Appeal Buies of 1914, rr. 10-13. 

This section does not give a right of appeal to any person on whom an 
order for restitution has been made ( B. v. Elliott, [1908] 2 K.B. 452). 
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[Time for Appealing .] 

[671. 7 Edw. 7 c. 23, s. 7. — (1.) Any person convicted desiring to 
appeal to the Court, or to obtain the leave of the Court to appeal from 
any conviction or sentence, shall give notice of appeal or notice of 
application for leave to appeal, in the prescribed manner, within fourteen 
days of the date of such conviction or sentence. 

(2.) In the case of a conviction involving sentence of ... . 
•whipping— 


(a) The sentence shall not in any case bo executed until after 
the expiration of the time within which notice of appeal or 
of an application for leave to appeal may be given; and 

( b) If notice is so given, the appeal or application shall be heard 
and determined with as much expedition as practicable, and 
the sentence shall not be executed until after the determina¬ 
tion of the appeal or, in cases when an application for leave 
to appeal is finally refused, of the application. 

(3.).the time within which notice of appeal, or notice of 

•an application for leave to appeal, may be given may be extended at 
.any time by the Court.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 13, post. In subs, (2) the words “death or”, and in subs, (3) the 
words “Except in the case of conviction involving sentence of death”, were 
expunged where indicated by The Criminal Code Amendment Act of 1922, s. 3 
(xx), post. As to abolition of punishment by death, see ibid., s. 2. 

See s. 668d, ante, and s. 671l, post; The Criminal Appeal Buies of 1914, 
rr. 5, 14, 17-23. 

When an improper summing up is the ground of appeal substantial 
particulars of the misdirection or other objection to the summing up must be set 
out in the notice of appeal or sent to the Eegistrar therewith ( B. v. Templeton, 
[1922] St. B. Qd. 165,* [1922] Q.W.N. 27; 16 Q.J.P.B. 76). 

An extension of time to appeal or to apply for leave to appeal will not be 
•granted as a matter of course but only where there are substantial grounds for 
doing so (B. v. Sunderland (1927), 28 N.S.W.S.R. 26). Where a delay of six 
months had taken place it was held that very exceptional circumstances would 
have to be advanced before an extension of time to appeal would be granted 
(B . v. Sunderland, supra, following B. v. Williams (1911), 6 Cr. App. B. 158). 
Want of means is not a sufficient ground for granting an extension (B. v. Moore 
(1923), T7 Cr. App. B. 155, followed in B. v. Sunderland, supra). Application 
for extension of time was refused where the ground of appeal was that 
material evidence had not been presented at the trial, but such evidence would 
bave afforded no defence (B. v. Semes, [1921] St. B. Qd. 92; [1921] Q.W.N. 20; 
15 Q.J.P.B. 50). 

Where, at a trial subsequent to that on which the appellant had been 
convicted, evidence was given which was relevant to the question of the guilt of 
the appellant, but had not been given on his trial, he was allowed to appeal 
fhough out of time ( B. v. Sayegh (1925), 25 N.S.W.S.B. 61). The time for 
notice of application for leave to appeal was extended in B> v. Kolcles, [1936J 
•Q.W.N. 22, and B. v. Holloway, [1936] Q.W.N. 36. 

Where notice of appeal had been given in time, further grounds of appeal 
were allowed to be added after the expiration of time for notice of appeal, on the 
application of counsel ( B. v. Walker, [1915] St. R. Qd. 115; [1915] Q.W.N. 18; 
•9 Q.J.P.B. 149). 

Por further cases relating to the notice of appeal and extension of time, 
see the English and Empire Digest, Vol. 14, pp. 504-506. 
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[Judge’s Notes and Report to be Furnished on Appeal .] 

[671A. 7 Edw. 7 c. 23, s, 8. —The judge of the court of trial shall, 
in case of any appeal or application for leave to appeal, furnish to the 
registrar his notes of the trial, and also a report giving his opinion upon 
the case or upon any point arising in the case: 

Provided that, where shorthand notes have been taken in accord¬ 
ance with this Chapter, a transcript of such notes may be furnished in 
lieu of such judge’s notes.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 14, post. 

See further The Criminal Appeal Rules of 1914, n\ 15, 10. 

As to shorthand notes, see s. 671k, post . 

It appears that where there is inconsistency between the judge’s report and 
the shorthand notes as to what the judge said in summing up, his report will be 
accepted (B. v. Johansen , [1917] V.L.R. 585; B. v. Tucker (1915), 5 N.S.W.S.K. 
504). But, where from other evidence it appears that a mistake has been made 
by the judge, his report will not be accepted (B. v. Storer, [1916] V.L.R. 285). 
Where shorthand notes were taken by an official of the Law Department, it was 
held that the judge's view of mistakes and omissions in them was to be accepted 
(R. v. Murray , [1924] V.L.R. 374). 

[,Supplemental Powers."] 

[671B. 7 Edw. 7 c. 23, s. 9. —The Court may, if it thinks it necessary 
or expedient in the interests of justice— 

(a) Order the production of,any document, exhibit, or other 
thing connected with the proceedings; and 

(&) Order any persons who would have been compellable 
witnesses at the trial to attend and be examined before the 
Court, whether they were or were not called at the trial, or 
order any such persons to be examined before any judge 
of the Court, or before any officer of the Court, or justice, or 
other person appointed by the Court for the purpose, and 
admit any depositions so taken as evidence; and 

(c) Receive the evidence, if tendered, of any witness (including 
the appellant) who is a competent, but not a compellable, 
witness; and 

(d) Where any question arising on the appeal involves prolonged 
examination of documents or accounts, or any scientific or 
local investigation, which cannot, in the opinion of the Court, 
be conveniently conducted before the Court, refer the ques¬ 
tion for inquiry and report to a commissioner appointed by 
the Court, and act upon the report of such commissioner so 
far as the Court thinks fit; and 

(e) Appoint any person with special expert knowledge to act as 
assessor to the Court in any case in which it appears to the 
Court that such special knowledge is required for the 
determination of the case; 

and exercise in relation to the proceedings of the Court any other 
powers which may for the time being be exercised by the Supreme 
Court on appeals or applications in civil matters, and issue any warrant 
or other process necessary for enforcing the orders or sentences of the 
Court: 

Provided that in no ease shall any sentence be increased by reason 
of or in consideration of any evidence that was not given at the trial. 

31 
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Subject to this Chapter, the General Rules may provide that any 
application under paragraphs (a), (6), (d), o-r (e) of this section may 
be heard and determined by a judge of the Court.] 

This section was inserted by The Criminal Code Amendment Act of 1913 > 
ss. 3 and 15, post . 

See further The Criminal Appeal Rules of 1914, rr. 37, 38. 

An adjournment of the appeal in order to ascertain the exact nature of 
^alleged fresh evidence was refused in R . v. Young (1927), 21 Q.J.P.R. 76. 

Before acting upon fresh evidence, the court must be satisfied that a mis¬ 
carriage of justice has taken place at the trial by reason of such evidence not 
having been given, and a satisfactory explanation must be given why such 
evidence was not used at the trial (R. v. tiayegh (1925), 25 N.S.W.S.B. 61). 

Fresh evidence was held not to be sufficient to support an appeal in Steele v. 
R. (1919), 22 W.A.L.R. 22 (evidence of alibi); Hurley v. R. (1919), 22 W.A.L.R, 
25 (must be such as to lead jury to a different conclusion); tile a lor v. R. (1914), 
16 W.A.L.R. 113 (fresh evidence not inconsistent with that on which accused was 
convicted). 

With respect to fresh evidence, see also the English and Empire Digest, 
Vol. 14, pp. 512-516; R. v. tiichel (1913), 13 N.S.W.S.B. 259; R. v. Ennor, 
[1916] V.L.R. 376; notes to ss. 668e, 669, ante. 

The powers under para. ( d ) include the examination of handwriting ( R. v. 
Smith (1909), 74 J.P. (Eng.) 54); the examination of fingerprints ( R . v. 
Bacon (1915), 11 Cr. App. K. 90); reference to depositions not put in at the 
trial (R. v. Monk (1912), 7 Cr. App. R. 119; R. v. Hall (1919), 26 Cox Cl.O. 
525); ordering reports to be made for the information of tho court (R. v. Hughes 
(1914), 11 Cr. App. R. 10; R. v. Willmont (1914), 78 J.P. (Eng.) 352). 

The power to exercise in relation to proceedings of the court such powers as 
may be exercised by the Supreme Court on civil applications or appeals does not 
empower the court to amend proceedings in courts of criminal jurisdiction from 
which appeal is brought. See R. v. Burns (1920), 20 N.S.W.S.R. 351. 

[Legal Assistance to Appellant .] 

[671C. 7 Edw. 7 c. 23, s. 10.— Tbe judge of tbe court of trial, or 
the Court, or the Crown Law Officer may at any time assign to an 
appellant a solicitor and counsel, or counsel only, in any appeal or 
proceedings preliminary or incidental to an appeal, whether to the 
Court or on appeal therefrom to the High Court of Australia, in which, 
in his opinion, it appears desirable in the interests of justice that the 
appellant should have legal aid, and that he has not sufficient means to 
enable him to obtain that aid.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 16, post . 

For “ Crown Law Officer ,, > see s. 1, ante. 

See also ss. 671r, 671 h (4), post] regs. made by the Attorney-General on 
March 31, 1915, pubd. in Gazette of April 3, 1915, p. 1038; The Criminal Appeal 
Rules of 1914, r. 35. Cf. The Poor Prisoners 5 Defence Act of 1907, post. As 
to the Public Defender and legal assistance by the Public Curator, see note to 
s. 2 of that Act. 

The Court refused to assign counsel where it considered that the prisoner 
might well have been convicted of a more serious offence (R. v. Beckett, [1917 | 
St. R. Qd. 48; [1917] Q.W.N. 9; 11 Q.J.P.R. 21). 


[Right of Appellant to be Present .] 

[671D. 7 Edw. 7 c. 23, s. 11.—(1.) An appellant, notwithstanding 
that he is in custody, shall he entitled to be present if he desires it, on 
the hearing of his appeal, except where the appeal is on some ground 
involving a question of law alone. On an appeal on such ground, and 
on an application for leave to appeal, and on any proceedings pre¬ 
liminary or incidental to an appeal, the appellant shall not be entitled 
to be present, except by leave of the Court, 
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(2.) The power of the Court to pass any sentence may be exercised 
notwithstanding that the appellant is not present.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 17, post. 

See s. 671 l, post. 

When questions of fact are involved, and the prisoner desires to be present, 
the court has no power to hear the appeal in his absence (B. v. Dunleavey, [1909] 
1 K.B. 200). 

[Appeals Permitted in Writing .] 

[671E. 7 Edw. 7 c. 23, s. 7.—An appellant shall he entitled to 
present his ease and his argument to the Court in writing if he so 
desires.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 18, post. 


[Costs of Appeal.'] 

[671P. 7 Edw. 7 c. 23, s. 13.—(1.) On the hearing or determination 
of an appeal, or any proceedings preliminary or incidental thereto, no 
costs shall be allowed on either side. 

(2.) The expenses of any solicitor or counsel assigned, and of any 
assessor appointed, and of any witnesses attending on the order of the 
Court or examined, and of and incidental to any examination or refer¬ 
ence, and of the appearance of an appellant on the hearing of his 
appeal or on any proceedings preliminary or incidental to his appeal, 
shall be defrayed out of the Consolidated Revenue up to an amount 
allowed by the registrar; hut, subject to any regulations as to rates of 
payment made by the Crown Law Qffieer, the decision of the registrar 
may be reviewed by the Court or a judge thereof.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 19, post. 

See also regs. made by the Attorney-General, dated March 31, 1915, and 
pubd. in Gazette of April 3, 1915, p. 1038; The Criminal Appeal Buies of 1914, 
r. 41. 

As to how far regulations of a Crown Law Officer can control the amount 
of costs allowed by the registrar under subs. (2), see B. v. Walker, [1915J 
St. R. Qd. 115; [1915] Q.W.N. IS; 9 Q.J.P.R. 149. 

[Admission of Appellant to Bail and Custody when Attending Court.] 

[671G. 7 Edw. 7 c. 23, s. 14.—(1.) An appellant who is not admitted 
to bail shall, pending the determination of his appeal, be treated in 
such manner as may be directed by regulations made under the laws 
relating to prisons. 

(2.) the Court may, if it thinks fit, on the application of the 
appellant, admit the appellant to bail, with or without sureties, pending 
the determination of the appeal. 

(3.) The time during which an appellant, pending the determina¬ 
tion of his appeal, is liberated on bail or recognizances, and (subject to 
any directions which the Court may give to the contrary on any appeal) 
the time during which an appellant, if in custody, is specially treated 
as an appellant under this section, shall not count as part of any term 
of imprisonment under his sentence. 
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Any imprisonment under such sentence, whether it is the sentence 
passed by the court of trial or the sentence passed by the Court, shall, 
subject to any directions which the Court may give as aforesaid, be 
deemed to be resumed or to begin to run, as the case requires, if the 
appellant is in custody, as from the day on which the appeal is deter¬ 
mined, and if he is not in custody as from the day on which he is 
received into prison under the sentence. 

(4.) Provision shall be made by regulations under the laws 
relating to prisons for the manner in which an appellant, when in 
custody, is to be brought to any place where he is entitled to be present, 
or ordered to be taken, for the pui'poses of this Chapter, and for the 
manner in which he is to be kept in custody whilst absent from prison 
for the purpose; and an appellant whilst in custody in accordance 
with those regulations shall be deemed to be in legal custody.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 20, post. 

For the laws relating to prisons, see the title Prisons. For special regula¬ 
tions relating to prisoners in custody pending appeal, see r. 140 of October 0, 
1927, made under The Prisons Act, 1890, and pubd. in Gazette of October 8, 
1927, p. 1320. 

With regard to bail, see also s. 671l, post ; The Criminal Appeal Pules of 
1914, rr. 27-30. 

Semite, the Court of Criminal Appeal has no power to grant bail to an 
applicant for leave to appeal (B. v. Byrne, [1937] Q.W.N. 30). 

Bail will only be granted to an appellant where there are unusual or excep¬ 
tional circumstances {B. v. Byrne, [1937] Q.W.N. 30; B. v. Gott (1921), 16 
Cr. App. B. 86; B. v. Pottage, [1917] Y.L.B. 317; B. v. McMenamin, [1917] 
Y.L.B. 552; B. v. Hopkins, [1924] Y.L.B. 329). In the three cases last cited bail 
was granted. The fact that the appellant would already have suffered punish¬ 
ment to which he should not have been subjected is no ground for granting bail 
(B. v. Leinster (1923), 87 J.P.Jo. 536). See also notes to s. 555, ante. 

For tbe time from which a sentence ordinarily runs, see s. 20, ante. 

The sentence will not be dated back where the appeal is frivolous (A 1 , v. 
Norman (1921), 37 N.S.W.W.N. 282, following B. v. Beckett (1913), 8 
Cr. App. R. 204). The court refused to date the sentence from the day on 
which an appeal first came before the court, where it had been then adjourned to 
enable counsel to be further instructed, and on the adjourned hearing he had 
abandoned the appeal ( B . v. Crawford (1915), 32 N.S.W.W.N. 141). 


[Duties of Registrar.] 

[671H. 7 Edw. 7 c. 23, s. 15.—(1.) Tbe registrar shall take all 
necessary steps for obtaining a hearing of any appeals or applications, 
notice of which, is given to him, and shall obtain and lay before the 
Court in proper form all documents, exhibits, and other things relating 
to the proceedings in the court of trial which appear necessary for the 
proper determination of the appeal or application. 

(2.) If it appears to the registrar that any notice of appeal against 
a conviction does not show any substantial ground of appeal, he may 
refer the appeal to the Court for summary determination; and the 
Court may thereupon, if it considers that the appeal is frivolous or 
vexatious, dismiss the appeal summarily without calling upon any 
person to attend the hearing. 
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(3.) The registrar shall furnish the necessary forms and instruc¬ 
tions in relation to notices of appeal or notices of application to any 
person who demands the same, and to officers of courts, superintendents 
of prisons, and to such other officers or persons as he thinks fit, and the 
superintendent of every prison shall cause such forms and instructions 
to be placed at the disposal of prisoners desiring to appeal or to make 
any application, and shall cause any such notice given by a prisoner 1 in 
his custody to be forwarded on behalf of the prisoner to the registrar. 

(4.) The registrar shall report to the Crown Law Officer any case 
in which it appears to him that, although no application has been made 
for the purpose, legal assistance ought to be provided to an appellant 
under the powers given to the Crown Law Officer.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 21, post. 

See also The Criminal Appeal Rules of 1914, rr. 20, 25, 26, 30, 39. 

Provision for legal assistance to impoverished appellants is made by s. 671e, 

ante . 

Where the point raised was concluded by a recent decision of the Court of 
Criminal Appeal itself, an appeal was dismissed as frivolous or vexatious ( R. v. 
Morris (No. 2), [1914] St. R. Qd. 274; [1914] Q.W.N. 43: 8 Q.J.P.R. 167; 
9 Q.J.P.R. 28). 

[ Documents, Exhibits, <fcc.] 

[671J. 7 Edw. 7 c. 23, s. 15 (3) .—Any documents, exhibits, or other 
things connected with any proceedings before a court of trial, in 
respect of which any person is entitled or may be authorised to appeal, 
shall be kept in the custody of the court of trial for such time as may 
be prescribed, subject to such power as may be prescribed for the 
conditional release of any such documents, exhibits, or other things 
from that custody.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 22, post. 

See ss. 671b (a), 671h (1), ante; The Criminal Appeal Rules of 1914, 
rr. 9, 30, 33, 36. 


[Shorthand Notes of Trial.] 

[671K. 7 Edw. 7 c. 23, s. 16. —Shorthand notes shall, if practicable, 
he taken of the proceedings at every trial of any person on indict¬ 
ment; and on any notice of appeal or application for leave to appeal 
a transcript of the notes, or any part thereof, shall be made if the 
registrar so directs, and furnished to the registrar for the use of the 
Court or any judge thereof; and a transcript shall be furnished to 
any party interested upon the payment of such charges as may be 
prescribed by the Governor in Council.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 23, post. 

See also s. 671 a, ante , and notes thereto; The Criminal Appeal Rules of 
1914, r. 6. 


[Powers Exercisable by a Judge.] 

[671L. 7 Edw. 7 c. 23, s. 17. —The powers of the Ccfurt to give leave 
to appeal, to extend the time in which notice of appeal or of an applica¬ 
tion for leave to appeal may he given, to allow the appellant to be 
present at any proceedings in eases where he is not entitled to be 
present without leave, and to admit an appellant to bail, may be 
exercised by any judge of the Court in the same manner as they may 
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be exercised by the Court, and subject to the same provisions; but if 
the judge refuses an application on the part of the appellant to exercise 
any such power in his favour, the appellant shall be entitled to have 
the application determined by the Court.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 24, post. 

The powers referred to are contained in ss. 668 d, 671 (3), 671d, 671g (2), 
ante. 

For the practice on applications under this section, see The Criminal Appeal 
Eules of 1914, r. 24. 

[Appeals from the Decisions of the Court.] 

[672. (1.) Where an appeal to the Court is upheld, and the 
appellant is entitled to have the conviction against him quashed by 
order of the Court., the Court may, upon application on behalf of the 
Crown, at any time before the release of such appellant, either by the 
same or by a separate order, direct that execution of the order quashing 
the appellant’s conviction be stayed for such time (not exceeding seven 
days) as the Court thinks fit; and the Court or a judge thereof shall 
thereupon make such order for the detention of the appellant or his 
return to any former custody, or for liberating him on bail or recog¬ 
nizance, as the Court or judge thinks fit, for the time during which such 
stay has been directed. 

(2.) The Court or a judge thereof may, upon application by or 
on behalf of the Crown Law Officer, make such order for the deten¬ 
tion of the appellant or for liberating him on bail or recognizance 
pending the hearing of an appeal to the High Court of Australia as 
the Court or a judge may think fit, and may at any time vary or 
rescind such order. 

(3.) On the application of any appellant deeming himself wronged 
by any failure to diligently prosecute such appeal, the Court or a judge 
thereof may order the immediate execution of the original order of the 
Court quashing the conviction, and may order the appellant’s 
immediate release, and the Court may further, if it thinks fit, award 
him sueh compensation as appears just.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 25, post. 

For practice on proceedings under this section, see The Criminal Appeal 
Eules of 1914, r. 40. 

The Attorney-General and the Solicitor-General are the Crown Law Officers 
(s. 1, ante). 

As to appeals to the High Court, see Stewart v. E. (1921), 29 C.L.E. 234, 
cited to s. 668a, ante; R. v. Weaver (1931), 45 C.L.E. 321 and Ross t. R. (1922), 
30 C.L.E. 246, both cited to s. 668 e, ante. 

[Pardoning Power Preserved."] 

[672A. 7 Edw. 7 c. 23, s. 19. —Nothing in the foregoing provisions 
of this Chapter shall affect the pardoning power of the Governor on 
behalf of His Majesty, but the Crown Law Officer, on the considera¬ 
tion of any petition for the exercise of the pardoning power having 

reference to the conviction of any person or to any sentence. 

passed on a convicted person, may— 

(a) Refer the whole ease to the Court, and the ease shall be 
heard and determined by the Court as in the case of an 
appeal by a person convicted; 




967 


The Criminal Code. ss. 672A-675. 

(b) If he desires the assistance of the Court on any point arising 
in the case with a view to the determination of the petition, 
refer that point to the Court for its opinion thereon, and 
the Court shall consider the point so referred and furnish 
the Crown Law Officer with its opinion thereon accordingly.] 

This section was inserted by The Criminal Code Amendment Act of 1913, 
ss. 3 and 26, post. Words “other than the sentence of death” were expunged 
where indicated by The Criminal Code Amendment Act of 1922, s. 3 (xxi), post. 
As to abolition of punishment by death, see ibid., s. 2. 

For “Crown Law Officer”, see s. 1, ante. 

See also The Criminal Appeal Buies of 1914, it. 48, 49; s. 21, ante. 

It seems that the word “petition” is not a technical word requiring that 
the request must be in the form of a petition. See White v. E. (1906), 4 C.L.R. 
152, at p. 159. 

As to whether this section applies where the convicted person has already 
served his sentence, see White v. R., supra. 


Appeals from Summary Conviction to Supreme Court. 

673. The law respecting appeals to the Supreme Court by persons 
aggrieved by summary convictions is set forth in the Statutes relating 
to Justices of the Peace, their Powers and Authorities. 

See The Justices Act of 1886, ss. 209-217, 223-236, 251, title Justices. 
See also s. 674, post, and note thereto. 


Appeal from Summary Convictions to District Court. 

674. Any person aggrieved by a summary conviction of any of 
the offences defined in this Code may, if the fine adjudged to be paid on 
the conviction exceeds five pounds, or the imprisonment adjudged 
exceeds one month, appeal to a District Court. 

The procedure and practice respecting such appeals are set forth 
in the last-mentioned Statutes. 

The effect of this section appears now to be to allow an appeal to the 
Supreme Court. See The Supreme Court Act of 1921, s. 3 (4), title Supreme 
Court; The Justices Act of 1886, ss. 237-250, title Justices. See also s. 673, 
ante. 


Go-nditional Remission of Sentence by Governor. 

675. In any ease in which the Governor is authorised, on behalf 
of Her Majesty, to extend the Royal mercy to an offender under sentence 
of imprisonment with or without hard labour, he may extend mercy 
upon condition of the offender entering into a recognizance conditioned 
as in the case of offenders discharged by the Court upon suspension of 
the execution of a. sentence. The offender is thereupon liable to the 
same obligations, and is liable to be dealt with in all respects in the 
same manner, as a person discharged by the Court on recognizance upon 
such suspension. 

For the authority of the Governor to pardon offenders, see Letters Patent of 
June 10, 1925, constituting the Office of the Governor, clause 7, and Royal 
Instructions to the Governor of the same date, clause 8, title Constitution. 

See also s. 21, ante. 

The discharge of offenders on suspension of execution of sentence is the 
subject of s. 656, ante. 



968 


ss. 676-678. Criminal Law. [Vol. II. 

Pardon in case of Imprisonment for Non-payment of Money. 

676. The Governor may extend the Royal mercy to any person 
imprisoned upon conviction of any of the offences defined in Chapters 
XLIV. and XLYIL, although he is imprisoned for non-payment of 
money which is payable to some private person. 

See also s. 21, ante. 


Effect of Pardon. 

677. A pardon by the Governor, on behalf of Her Majesty, has 
the effect of discharging the convicted person from the consequences 
of the conviction. 

A pardon does not appear to affect tlie liability of the person pardoned for 
perjury committed viien. giving evidence on his trial. Sec B. v. Dean (1896), 
17 N.S.W.L.R. (L.) 35. 


CHAPTER LXVIII. 

Summary Trial of Children under Twelve. 

Summary Jurisdiction of Justices in case of Indictable Offences 
committed by Children not more than Twelve Years of Age. 

678. (1.) A child who is charged with committing or attempting 
to commit any indictable offence other than treason, wilful murder, 
murder, or manslaughter, and whose age at the time of the commission 
or attempted commission of the offence did not in the opinion of the 
justices before whom he is brought exceed the age of twelve years, may 
be tried in a summary manner before two justices, if they think it 
expedient so to do, and if the parent or guardian of the child so 
charged, when informed of his right to have the child tried by a jury, 
consents to the ease being dealt with summarily. 

In any such case the justices may, except as hereinafter provided, 
award the same kind of punishment as might have been awarded if the 
offender had been convicted on indictment. 

Provided that— 

(a.) When imprisonment is awarded, the term of imprisonment 
cannot exceed one month; 

(b) When a fine is imposed, the amount cannot exceed forty 
shillings; and 

{ c ) When the child is a male, the justices may, either in addition 
to or instead of any other punishment, adjudge that the child 
be, as soon as practicable, privately whipped with not more 
than six strokes of a birch rod, cane, or leather strap, in 
the presence of some police officer of higher rank than a con¬ 
stable, and also in the presence, if he desires to be present, 
of the parent or guardian of the child. 

(2.) If, when a child is charged before justices with committing or 
attempting to commit an indictable offence, the parent or guardian of 
the child is not present, the justices may remand the child for the 
purpose of causing notice to be served on such parent or guardian in 
order, if practicable, to secure his attendance at the hearing of the 
charge; or they may proceed to deal with the case summarily under the 
provisions of this section. 
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(3.) If the parent or guardian of the child is present, then, when¬ 
ever during the hearing of the charge the justices become satisfied by 
the evidence that it is expedient to deal with the case summarily under 
the provisions of this section, they are required to cause the charge to be 
reduced into writing and read to the parent or guardian of the child, 
and then to address a question to such parent or guardian to the follow¬ 
ing effect:— 

Do you desire the child to be tried by a jury, or do you consent to 
the case being dealt with summarily ? 

adding a statement, if they think such statement desirable for the 
information of the parent or guardian, of the meaning of the case being 
dealt with summarily, and also a statement of the Sittings of the Court 
at which the child will be tried if he is committed, for trial by a jury. 

(4.) The provisions of this section do not render punishable for 
an offence any child who is not, in the opinion of the justices before 
whom he is charged, above the age of seven years and of sufficient 
capacity to commit the offence in question. 

(5.) The provisions of this section do not affect any power of 
justices under any Statute to send a child to an industrial or reforma¬ 
tory school, and they may exercise such power instead of dealing with 
him summarily under this section. 

Trials in a summary manner are governed by The Justices Act of 1880, 
Part VI, title Justices. 

Generally as to criminal responsibility of children; see s. 29, ante . 

For manner of dealing with children convicted of offences punishable with 
imprisonment, see The State Children Act of 1911, ss. 24, 25 a, 26, 4 
(“convicted”), title Children. See also B. v. Beeston, [1915] St. R. Qd. 101, 
at p. 106; 9 QXP.R. 91, at p. 98; Beckett v. B. (1922), 31 C.L.B. 246. 

As to whether a child under the age of twelve years may be summarily 
convicted under s. 341, ante , without observance of the procedure prescribed 
by this section, see In re Feldt (1910), 13 W.A.L.R. 28. 

CHAPTEK LXIX. 

Seizure and Detention of Property connected with Offences: 
Custody of Women Unlawfully Detained for Immoral 
Purposes: Restitution of Property Unlawfully Acquired. 

Search Warrant. 

679. If it appears to a justice, on complaint made on oath, that 
there are reasonable grounds for suspecting that there is in any house, 
vessel, or place— 

(a) Anything with respect to which any offence which is such 
that the offender may be arrested without warrant has been, 
or is suspected, on reasonable grounds, to have been, com¬ 
mitted; or 

(5) Anything as to which there are reasonable grounds for 
believing that it will afford evidence as to the commission 
of any such offence; or 

(c) Anything as to which there are reasonable grounds for 
believing that it is intended to be used for the purpose of 
committing any such offence; 

he may issue his warrant directing a police officer or police officers 
named therein or all police officers to search such house, vessel, or place, 
and to seize any such thing if found, and to take it before a justice to 
be dealt with according to law. 
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Any such, warrant is to be executed by day unless the justice, by 
the warrant, specially authorises it to be executed by night, in which 
case it may be so executed. 

See ss. 5, 1 (“night”, “police officei’”), ante. 

The case of offences against Commonwealth law is provided for by the 
Crimes Act 1914-1932, ss. 9, 10 (Commonwealth). 


Property found on Offenders on Arrest. 

680. When, on the arrest of any person on a charge of an offence 
relating to property, the property in respect of which the offence is 
alleged to be committed is found in his possession, the person arresting 
him may take such property before a justice to be dealt with according 
to law. 

See ss. 1 (“have in possession”), 259, ante. 


Seizure of Counterfeit Coin, Tools for Coining, cfr-c. 

681. Tf any person finds in any place whatever, or in the possession 
of any person who has the same without lawful authority or excuse— 

(a) Any counterfeit gold, silver, or copper, coin; or 

(&) Any tool, instrument, or machine, adapted and intended for 
making any such counterfeit coin; or 

(c) Any filings or clippings of gold or silver, or any gold or 
silver in bullion, dust, solution, or any other state, which are 
or is suspected, on reasonable grounds, to have been obtained 
by dealing with any current gold or silver coin in such a 
manner as to diminish its weight: 

the person who so finds the same may seize the thing or things found, 
and to take the same forthwith before a justice to be dealt with accord¬ 
ing to law. 

See ss. 149 et seqante . 

It appears that the section should be read as if the word “ to ’ ’ where it 
first occurs in the second last line were omitted. 


Disposal of Property Seized. 

682. When anything is seized or taken under the provisions of this 
Code, the person seizing or taking it is required forthwith to carry it 
before a justice. 

The justice may cause the thing so seized or taken to be detained 
in such custody as he may direct, taking reasonable care for its preserva¬ 
tion, until the conclusion of any investigation that may be held with 
respect to it; and, if any person is committed for trial for any offence 
committed with respect to the thing so seized or taken, or co mm itted 
under such circumstances that the thing so seized or taken is likely 
to afford evidence at the trial, he may cause it to be further detained 
in like manner for the purpose of being produced in evidence at such 
trial. 
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If no person is so committed, the justice is required to direct that 
the thing be returned to the person from whom it was taken, unless 
he is authorised or required by law to dispose of it otherwise. 

If the thing so seized or taken is anything forged or counterfeit, 
or is of such a nature that a person who has it in his possession without 
lawful authority or excuse is guilty of an offence, then, if any person 
is committed for trial for any offence committed with respect to it or 
committed under such circumstances as aforesaid and is convicted, the 
Court before which he is convicted, or, in any other case, any justice, 
may cause it to be defaced or destroyed. 

If the thing so seized or taken is of such a nature that a person 
who has it in his possession, knowing its nature and without lawful 
authority or excuse, is guilty of an offence, then, as soon as it appears 
that it will not be required, or further required, in evidence against the 
person who had it in his possession, it is to be delivered to the Treasurer, 
or some person authorised by him to receive it. 

For power to take things found on persons in custody, see s. 259, ante. 

A prisoner is entitled to have returned to him for t-ho purposes of his defence 
money taken from him which cannot reasonably be presumed to be the proceeds 
of the crime charged (11. v. Whitney , [1934] Q.W.N. 17), Money found on a 
prisoner charged with stealing was ordered to be returned to him, where there 
was no proof that it was part of the stolen money nor of the proceeds thereof 
(. R . v. Brady , [1907] Q.W.N. 10; 1 Q.J.P.R. 37; B. v. Lawrence (1890), 16 
V.L.R. 164),' Portion of the moneys found on a prisoner fourteen days after 
the crime was presumed to have been obtained from other sources (B. v. Chalher 
(1908), 4 Tas. L.B. 44). . 

' An order for disposal of property which lias come into the custody or 
possession of the police may be made by a Court of Petty Sessions under The 
Justices Act of 1886, s. 39, title Justices. As to disposal of unclaimed goods 
in the possession of the police, see The Police Act of 1937 (1 Geo. VI. No. 12), 
s. 67. 


Explosives. 

683. Jf the thing seized or taken is an explosive substance found 
in a vessel or vehicle, the person acting in the execution of the warrant 
may for twenty-four hours after seizure, and for such longer time as is 
necessary for the purpose of removal to a safe place of deposit, use the 
vessel or the vehicle, with the tackle and furniture thereof, or the 
beasts, and accoutrements belonging thereto, as the case may be, paying 
afterwards to the owner of the vessel or vehicle a sufficient recompense 
for its use, which is to be assessed by the justice or justices before whom 
the suspected offender is brought, and, in case of non-payment 
immediately after such assessment, may be recovered before two justices 
in a summary way. 

For “explosive substance”, see s. 1, ante. 


Women Detained for Immoral Purposes. 

684. If it appears to a justice, on complaint made on oath by a 
parent, relative, or guardian of a woman or girl, or any other person 
who, in the opinion of the justice, is acting in good faith in the interest 
of a woman or girl, that there is reasonable cause to suspect that such 
woman or girl is unlawfully detained for immoral purposes by any 
person in any place within his jurisdiction, he may issue a warrant, 
directed to a police officer, and authorising him to search for such woman 
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or girl, and, when found, to take her to and detain her in a place of 
safety until she can he brought before a justice; and the justice before 
whom she is brought may cause her to be delivered up to her parents or 
guardians, or otherwise dealt with as the circumstances may permit and 
require. 

The justice issuing the warrant may, by the same or any other 
warrant, direct any person accused of so unlawfully detaining the 
woman or girl to be arrested and brought before a justice, and may 
direct proceedings to be taken for punishing him according to law. 

A woman or girl is deemed to be unlawfully detained for immoral 
purposes if she- 

(a) Is under the age of sixteen years; or 

(&) Being of or over the age of sixteen years, and under the 
age of eighteen years, is so detained against her will, or 
against the will of her father or mother or of any other 
person who has the lawful care or charge of her; or 

(c) Being of or above the age of eighteen years, is so detained 
against her will; 

and, in either case, is detained by any person in order to her being 
unlawfully carnally known by any man, whether a particular man or 
not. 

A person authorised by warrant under this section to search for a 
woman or girl may enter, and if need be by force, any house or other 
place, specified in the warrant, and may remove the woman or girl 
therefrom. 

The warrant must be executed by the police officer mentioned in it, 
who must, unless the justice otherwise directs, be accompanied by the 
parent, relative, guardian, or other person, by whom the complaint is 
made, if such person so desires. 

See ss. 220, 351, ante. 

For “police officer’’, see s. 1, ante. 


Restitution of Property. 

685. "When a person is prosecuted, on the complaint of the owner 
of property or any person on whom the right to property has devolved 
by operation of law, on a charge of an indictable offence of which the 
unlawful acquisition of the property by him is an element, and is con¬ 
victed of the offence on indictment, the Court may order the property 
to be restored to the owner. 

Such an order has the effect of a judgment, and is binding on the 
offender and any person claiming through him as determining the 
ownership of the property, but as regards any other person has the 
effect only of changing the possession of the property, and does not 
affect any right of property or right of action. 

In any such case the Court before which the offender is convicted 
may order that any personal property which is found in his possession, 
and which appears to the Court to have been derived, directly or 
indirectly, from such unlawful acquisition of property, shall be 
delivered to any person who appears to the Court to be entitled to the 
property so unlawfully acquired. 
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This section does not apply to a valuable security, if it appears that 
the security has been paid or discharged in good faith by some person 
liable to the payment thereof, or, being a negotiable instrument, has 
been taken or received by transfer or delivery in good faith by some 
person for a valuable consideration without any notice and without any 
reasonable cause to suspect that the same had been so unlawfully 
acquired. 

The property in goods stolen or obtained by* other wrongful means is 
governed by The Sale of Goods Act of 1896, s. 26, title Mercantile Law. 

“Valuable security” is defined by s. 1, ante. As to negotiable instruments, 
<cf. the Bills of Exchange Act 1909-1936, ss. 34, 59 et seq . (Commonwealth). 

The operation of an order under this section is suspended by s. 670, ante, 
to allow of an appeal. 

For further power to make orders for restitution, see s, 656 (5), ante} 
The Cattle Stealing Prevention Act of 1853, post. 

Where property has passed from the hands of the convicted person, but the 
proceeds thereof can be earmarked in his possession, an order may be made as 
to such proceeds ( R. v. Central Criminal Court Justices (1886), 18 Q.B.D. 314); 
R. v. Cohen (1907), 71 J.P. (Eng.) 190). Money recovered from the possession 
of a person convicted of forging and uttering a cheque was ordered to be paid 
to the bank which had paid the cheque (R. v. Eggers, [1909] Q.W.N. 8). But 
an order cannot be made as to both property and proceeds ( R . v. London County 
Justices (1908), 72 J.P. (Eng.) 513). See also notes to s. 682, ante . 

The person against whom it is proposed to make an order has the right to 
be heard in opposition thereto ( R . v. Macklin (1850), 5 Cox C.C. 216). 

The making of an order is discretionary, but a refusal to make an order is 
no bar to any other proceedings which may be taken for recovery of the property 
{Ex parte Davison (1896), 60 J.P. (Eng.) 808). 

For further cases, see Halsbury’s Laws of England (2nd ed.), Vol. 9, 
pp. 558-562. 


CHAPTER LXX. 

Informations by Private Persons for Indictable Offences: 

Ex Officio Indictments. 

Information by leave of the Court by Private Prosecutors. 

686. Any person may by leave of the Supreme Court present an 
information against any other person for any indictable offence not 
punishable with death,, alleged to have been committed by such other 
person. 

An information presented by leave of the Court is to be signed by 
the person on whose application the leave is granted, or some other 
person appointed by the Court in that behalf, and filed in the Supreme 
Court. 

The person who signs the information is called the prosecutor. 

The information is to be intituled “The Queen on the prosecution 
of the prosecutor (naming him) against the accused person” (naming 
him), and must state that the prosecutor informs the Court by leave 
of the Court. 

Except as otherwise expressly provided, the information and the 
proceedings upon it are subject to the same rules and incidents in all 
respects as an indictment presented by a Crown Law Officer and the 
proceedings upon such an indictment as hereinbefore set forth. 

No offence is now punishable with death. See The Criminal Code 

Amendment Act of 1922, s. 2, post. 

This section appears to supersede s. C of The Australian Courts Act, 1828 ; 

title Constitution'. 



974 


ss. 686-690. Criminal Law. [Vol. II. 

Applications must be made by motion in open court for an order calling on 
the accused person to show cause why leave should not be granted (The Criminal 
Practice Rules of 1900, Ord. 4, r. 1). As to informations against judicial 
officers, see ibid., r. 2. 

Application of fines and penalties recovered is the subject of the Acts 
Shortening Act of 1867, s. 25 (title Acts), and The Justices Act of 1886, ss. 
177, 178, title Justices. 

As to appeals by private prosecutors, see The Criminal Appeal Rules of 
1914, rr. 25, 26. 

The Supreme Court cannot grant leave to a person to present an information 
for an indictable offence with respect to which a Crown Law Officer has already 
entered a nolle prosequi (Cool • v. Corrie (1906), 8 W.A.L.R. 88). 

See also B. v. Eamill, [1903] Q.W.N. 76, noted to s. 380, ante. 


Security to be given by Prosecutor for Costs of Defence. 

687. Before the information is presented the prosecutor is to be 
required to give security, in such amount and in such manner as the 
Court on giving leave to present the information may direct, that he 
tvill prosecute the information without delay, and will pay to the 
accused person such costs incurred by him in respect of his defence to 
the charge as the Court may order him to pay. 

As to costs, see s. 694, post. 


Service of Information. 

688. An office copy of the information is to be served upon the 
accused person, upon which copy there must be indorsed a summons, 
under the hand of the Registrar and seal of the Court, requiring him 
to appear and plead to the information ■within the same time after 
service within which he would be required to enter an appearance after 
service of a writ in a civil action. 

For time for appearance in a civil action, see R.S.C. (1900), Ord. 5, r. 9 ? 
title Practice. 

As to indorsement of address for service upon the copy, see The Criminal 
Practice Pules of 1900, Ord. 4, rr. 3, 6. 


Plea. 

689. The accused person is required within the time so limited to 
enter an appearance and file his plea in writing in the Supreme Court, 
and to deliver a copy thereof forthwith to the prosecutor. 

As to appearance and pleas, see The Criminal Practice Rules of 1900, 
Ord. 4, rr. 4, 5, and s. 598 of the Code, ante. 


Default of Plea. 

690. If the accused person does not plead to the information 
according to the exigency of the summons indorsed on the copy served 
on him, the prosecutor may serve him with a notice to the effect that 
unless he pleads or demurs within eight days a plea of not guilty will 
be filed in his name. Upon filing an affidavit setting forth the service 
of the information and of such notice, and of default of pleading in 



975 


The Criminal Code. ss. 690-694. 

accordance with the exigency of the notice, the prosecutor may cause 
a plea of not guilty to be filed for the accused person, and thereupon 
the same proceedings may be had as if the accused person had filed a 
plea of not guilty. 

Or, in the ease of a misdemeanour, judgment of conviction may, by 
leave of the Court or a Judge, be entered against him for want of a 
plea. 

But the Court or a Judge may, either before or after the time so 
prescribed, allow further time for the accused person to plead or demur 
to the information. 

See a. 693, post. 


Time and Place of Trial. 

691. When the accused person pleads any plea, or when a plea 
of not guilty is filed for him by the prosecutor, either party may apply 
to a Judge to appoint the time and place of trial, of which notice is to 
he given to the accused person. 

See generally, nn to place of trial, sh. 557, 558, ante. 

Effect Jo/] Judgment for Prosecutor on Demurrer. 

692. Ill the accused person demurs only, and does not plead any 
plea, and judgment is given against him on demurrer, he is required 
to plead to the information within such time as the Court or a Judge 
may allow. If lie makes default in doing so, the same proceedings may 
be taken as if he had made default in pleading in the first instance. 

In the heading above this section the word ‘ ‘ of ’ ’ was substituted for ‘ ‘ and ’ ’ 
by The Statute Law Revision Act of 1908, s. 5, title Acts. 


Effect of Judgment by Default. 

693. If judgment of conviction is entered against the accused ' 
person for want of a plea, he is required to attend to receive the judg¬ 
ment of the Court at a time and place to be appointed by a Judge. If 
he does not so attend, any justice may issue his warrant to arrest him 
and bring him before the Court to receive judgment. 

Costs of Defence. 

694. In either of the following cases, that is to say,— 

(1) If the accused person pleads to the information, and is not 
brought to trial within a year after filing his plea; or 

(2) If a Crown Law Officer informs the Court that he will not 
further proceed on the information; or 

(3) If the accused person is acquitted upon trial; 

the Court, or the Judge before whom the trial, if any, is had, may award 
costs to the accused person. 

As to security for costs of defence, see s. G87, ante . 

The fact that a private prosecutor has obtained the fiat of the Attorney- 
General to a prosecution for defamation does not make it into a public prosecu¬ 
tion so as to deprive the defendant of a claim to his costs (In re Mahon (1901), 

3 W.A.L.K. 76). 
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Practice to be applied on ex officio Information. 

695. 'When an indictment is presented in the Supreme Court by 
a Crown Law Officer against any person who has not been committed 
for trial for the offence charged in the indictment, the Crown may 
proceed thereon in the manner prescribed in this Chapter with respect 
to informations filed by private prosecutors, except that no security 
shall be required. 

See s. 561, ante ; The Criminal Practice Buies of 1900, Orel. 5. 


CHAPTER LXXI. 

Miscellaneous Provisions. 

Names of Jury to be given to Person charged with Treason or 
Concealment of Treason. 

696. When a person is to be tried for the crime of treason, or of 
becoming an accessory after the fact to treason, or of failing, when lie 
knows that any person intends to commit treason, to give information 
thereof with all reasonable despatch to a justice or use other reasonable 
endeavours to prevent the commission of the crime, a list of the jurors, 
with their Christian names and surnames written at full length, and 
with the true place of abode and description of every juror, is required 
to be given to him, in the presence of two credible witnesses, ten days 
before he is called upon to plead to the indictment. 

Por the offeaces mentioned, see ss. 37, 38, ante. 

Court may Direct certain Persons to be Prosecuted for Perjury. 

697. If it appears to any Court that any person has been guilty of 
perjury in any testimony given before it, the Court may commit him 
to take his trial for such perjury before any Court of competent juris¬ 
diction in the same manner as if he had been charged before a justice 
with the same perjury, and sufficient evidence had been given against 
him. 

A person so committed may be admitted to bail in the same manner 
as if he had been committed for trial by a justice. 

The Court may require any person to enter into a recognizance 
conditioned- to appear and give evidence at the trial of a person so 
directed to be prosecuted. 

In this section the term "Court” includes any person before whom 
a writ of inquiry is executed, but does not include justices in petty 
sessions. 

For the crime of perjury, see s. 123, ante. 

Committal for trial and granting of bail by justices takes place under The 

Justices Act of 1886, ss. 113, 115-120, title Justices. 

Committal of Fraudulent Debtors. 

698. If, on the examination of any person whose affairs are in 

course of administration under the provisions of the laws relating to 
insolvent debtors before a Court which has jurisdiction to examine him 
in the course of such administration, it appears to the Court that 
he-has been guilty of any of the offences defined in Chapter LIII., 
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the Court may commit him to take his trial for such offence before some 
Court of competent jurisdiction, or may hold him to bail to appear 
before a justice to answer any charge that may be brought against him 
for any such offence. 

A person so committed may be admitted to bail in the same manner 
as if he had been committed for trial by a justice. 

Words were expunged whore indicated by The Criminal Code Correction of 
Errors Act of 1900, s. 1, \iost. 

See notes to s. 518, ante. 


Staying Prosecution for Publication of Parliamentary Paper. 

699. A person prosecuted on a charge of the unlawful publication 
of defamatory matter which is contained in any paper published by 
him, or by his servant, by order or under the authority of either House 
of Parliament, may, at any stage of the proceedings, apply to the 
Supreme Court or a Judge thereof or to the Court in which the pro¬ 
ceedings are pending, for an order staying the prosecution, first giving 
twenty-four hours’ notice of his intention so to do to the prosecutor; 
and upon production to the Court or Judge of a certificate under the 
hand of the President or Clerk of the Legislative Council, or Speaker 
or Clerk of the Legislative Assembly, as the case may be, stating that 
the paper in respect of which the prosecution is instituted was pub¬ 
lished by the defendant, or by his servant, by order or under the 
authority of the Council or Assembly, together with an affidavit verify¬ 
ing such certificate, the Court or Judge is required immediately to stay 
the prosecution, and may order the prosecutor to pay to the defendant 
his costs of defence. 

A person prosecuted on a charge of the unlawful publication of 
defamatory matter which is contained in a copy of, or an extract from 
or abstract of, any such paper, may, at any stage of the proceedings, 
apply to the Supreme Court or a Judge thereof, or to the Court in which 
the proceedings are pending, for an order staying the prosecution; and 
upon production to the Court or Judge of an original of such paper, 
together with such a certificate as aforesaid, and an affidavit verifying 
the same, the Court or Judge may stay the prosecution, and may order 
the prosecutor to pay to the defendant his costs of defence. 

See ss. 380, 371 (3), 374 (2), ante, and notes thereto. 

Cf. The Defamation Law of Queensland (1889), ss. 40, 41, title Defamation. 


Certificate of Dismissal ly Justices. 

700. When justices dismiss a complaint of an offence punishable 
on summary conviction, whether an indictable offence or not, they may, 
if required and if they think fit, give the accused person a certificate 
of dismissal. Such a certificate is a bar to any further prosecution of 
the accused person for the same cause. 

See also ss. 345, 457, 483, ante. 

An accused seeking to roly on a plea of autrefois acquit on a complaint for a 
simple offence must have obtained a certificate under this section. Section 17, 
ante , does not apply to such a case (Curran v. Wong Joe, [1927] St. E. Qd. 112; 
[1927] Q.W.N. 3; 21 Q.J.P.K. 14). 
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Similar provision is made by s. 149 of The Justices Act of 1886, title 
Justices. The expression “the same matter ’ ’ in that section has the same 
meaning as “the same cause” in this section ( B . v. Dunham (1911), 13 
W.A.L.R. 87). The test as to whether a charge is for the same cause is whether 
the evidence necessary to support the second charge would have been sufficient 
to procure a conviction on the first ( Ibid .). 


Custody of Girls under [ Twenty-one ]. 

701. When on the trial of a person charged with any of the 
offences defined in Chapter XXII., relating to women or girls, it is 
proved to the satisfaction of the Court that the seduction or prostitu¬ 
tion of a girl under the age of [twenty-one] has been caused, 
encouraged, or favoured, by her father, mother, guardian, master, or 
mistress, the Court may make an order divesting such father, mother, 
guardian, master, or mistress, of all authority over her, and may appoint 
any person or persons who is or are willing to take charge of the girl 
to be her guardian or guardians until she has attained the age of 
twenty-one years, or any such age under twenty-one years as the Court 
may direct. 

The Supreme Court, or a Judge thereof, may from time to time 
rescind or vary any such order by the appointment of any other person 
or persons as such guardian or guardians, or in any other respect. 

The words “twenty-one” were substituted for “sixteen” in the cross¬ 
heading and in the body of this section by The Criminal Code Amendment Act 
of 1913 (No. 2), s. 2 (vi), post. 

Generally with relation to guardianship of children, see the Preliminary 
Note to the title Children. 


Saving of Civil Remedies. 

702. Except when expressly so provided, the prosecution or 
conviction of a person for an offence does not affect any civil remedy 
which any person aggrieved by the offence may have against the 
offender. 

Civil remedies are affected by s. 6 of the Act, and ss. 345, 457, 483 of this 
Code, ante. 


Limitation of Proceedings. 

703. An action or prosecution against any person for anything 
done in pursuance of any of the provisions of this Code with respect to 
the arrest of offenders or the seizure of goods must be commenced within 
six months after the fact committed, and not otherwise. 

Notice in writing of the action, and of the cause of action, must 
be given to the defendant one month at least before the commencement 
of the action. 

The plaintiff is not entitled to recover in any such action, if tender 
of sufficient amends is made before action brought, or if a sufficient sum 
of money is paid into Court by the defendant after action. 
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If a verdict is given for the defendant, or the plaintiff is nonsuited, 
or discontinues the action, or if, on demurrer or otherwise, judgment is 
given against the plaintiff, the defendant is entitled to full costs of 
action as between solicitor and client. 

Cf. The Local Government Act of 1936, s. 52 (12) (title Locax. 

Authorities), and see notes thereto. 


No Court Fees in Criminal Cases. 

704. No fees can be taken in any Court of criminal jurisdiction or 
before any justice from any person who is charged with an indictable 
offence for any proceeding had or taken in the Court or before the 
justice with respect to the charge. 


Copies of Depositions to be Allowed to Persons Committed for Trial. 

705. Any person who is committed for trial or held to bail for 
any indictable offence is entitled to have on demand from the person 
who has the lawful custody thereof copies of the depositions of the 
witnesses on whoso depositions he has been so committed or held to bail. 

Provided that, if the demand is not made before the day appointed 
for the commencement of the Sittings of the Court at which the trial 
of the person on whose behalf the demand is made is to take place, he 
is not entitled to have any such copy unless the Judge is of opinion that 
the copy may be made and delivered without delay or inconvenience to 
the trial. 

The Court may postpone a trial on account of the accused person 
not having previously had a copy of the depositions. 

As to the effect on the trial of failure to supply depositions as required by 
this section, see R. v. Marshall, [1921] V.L.B. 420, cited to s. 668e, ante. 

Where a prisoner had not asked the proper persons for depositions and had 
failed to ask for them at his trial, leave to appeal was refused (ii. v. Jones, 
[1922] St. E. Qd. 69; [1922] Q.W.N. 12; 16 Q.J.P.R. 23). 


Inspection of Depositions at Trial. 

706. Any person who is tried for any offence is entitled at the 
time of his trial to inspect without fee all depositions, or copies of 
depositions, which have been taken against him and returned into the 
Court before which the trial is had. 


Forms of Criminal Proceedings. 

707. The Judges of the Supreme Court may maka General 
ftules prescribing forms of complaints, summonses, depositions, indict¬ 
ments, judgments, records, convictions, warrants, recognizances, and 
other proceedings, to be used in any Court or before justices in respect 
of any offences; and every form so prescribed is to be deemed sufficient 
for the purpose, and sufficiently to state the offence or matter for or in 
respect of which it is prescribed to be used. 
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The Judges may also make General Rules, not inconsistent with the 
provisions of this Code, regulating the proceedings upon the trial of 
persons charged with indictable offences, and the proceedings upon 
informations presented by leave of the Court. 


[ General Buies as to Criminal Appeals. 

(2.) 7 Edw. 7 c. 23, s. 18.—The judges may also make General 
Rules for the purposes of Chapter LXVII., but such rules shall be 
subject to the approval of the Crown Law Officer, so far as they affect 
the superintendent or any other officer of a prison or any officer having 
the custody of an appellant. 

Such rules may be made with respect to all or any of the following 
matters:— 

( a ) The regulation of the practice and procedure under Chapter 
LXVII.; 

(&) The sitting of the Court of Criminal Appeal, if necessary, 
during any vacation; 

(c) The powers and duties of the registrar and other officers of 
such Court; 

(d) The admission to bail or detention of an appellant and the 
safe custody of any property pending any appeal, or applica¬ 
tion for leave to appeal, or new trial; 

(e) The taking of shorthand notes and the making of transcripts 
thereof; 

(/) Applications for and furnishing of notes of trial and reports 
by judges of courts of trial; 

( g) Any matters which, in the opinion of the judges, are 
necessary or expedient for giving effect to the purposes of 
Chapter LXVII.] 

Subs. (2) was added by The Criminal Code Amendment Act of 1913, 
a. 2 (3), post. 

See also s. 10 of the Act, and s. 659i of this Code, ante. 

The Criminal Practices Eules of 1900 were made on October 10, 1900, and 
amended by the insertion therein of Order VIa by rules of November 24, 1902, 
and by the substitution of a new Order IX for the old Order IX by The Criminal 
Appeal Eules of 1914, made on August 24, 1914. 

For the forms in use in proceedings before justices, see The Justices Aet 
of 1886 , s. 98 and Third Sched., title Justices. 

A form of indictment prescribed under this section may be good even though 
the charge as stated therein goes beyond the provision of this Code on which it 
is based (per MeCawley C.J. and Blair J. in JE. v. Connolly (No. 2), [1922] 
St. E. Qd. 278; [1922] Q.W.N. 42; 16 Q.J.P.E. 150). 

Generally as to the validity of regulations, see the Preliminary Note to the 
title Acts. 
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[Section 3 (1).] THE SECOND SCHEDULE. 

Statutes of the Realm in Force in Queensland. 


Title of Act. 


All men shall be ready to pursue Felons. 
None of the King’s Officers shall commit 
Extortion. 

No man shall come before the Justices, 
or go or ride armed. 

A Declaration which offences shall be 
adjudged Treason. 

The Penalty where anyone doth enter 
into Lands where it is not lawful or 
with Force. 

The Bill of bracery and buying of titles. 
An Act for the Repeal of certain Statutes 
concerning Treasons and Felonies. 

An Act for the Punishment of divers 
kinds of Treasons. 

Against Buying and Belling of Offices. 
An Act # that the Counterfeiting of 
Strange Coins being current within 
this Realm the Queen’s Highness’ 
Sign-Manual Signet or Privy Seal to 
be adjudged Treason. 

An Act whereby certain Offences be 
made Treasons and also for the 
government of the King’s and Queen’s 
Majesties’ Issue. 

18 Eliz., c. 5. | An Act to redress Disorders in common 

Informers. 

• 13 Car. II., St. 1, c. 5. [ An Act against Tumults and Disorders 
i upon pretence of preparing or pre¬ 
senting publick petitions or other 
Addresses to His Majesty or the 
Parliament. 

31 Car. II., c. 2, i An Act for the better securing the 
! Liberty of the Subj ect and for Preven- 
j tion of Imprisonment beyond the Seas. 
4 W. & M., c. IS. An Act to prevent malicious informa¬ 
tions in the Court of King’s Bench 
and for the more easy reversal of 
Outlawries in the same Court. 

7 & 8 Wm. III., e. 3. An Act for Regulating of Trials in Cases 
1 of Treason and Misprision of Treason. 
9 Wm. III., c. 7. I An Act to prevent the throwing or firing 
! of Squibbs Serpents and other Fire¬ 
works. 

9 Wm. III., c. 35. An Act for the more effectually sup¬ 
pressing of Blasphemy and Profane¬ 
ness. 

10 Wm. III., c. 23. An Act for suppressing of Lotteries. 

11 Wm. III., c. 7. An Act for the more effectual Suppres¬ 

sion of Piracy. 

1 Anne, St. 2., c. 9, An Act for punishing Accessories to 
s. 3. Felonies and Receivers of Stolen 

Goods and to prevent the wilful 
burning and destroying of Ships, 

12 Anne, St. 2, c. 18. An Act for the preserving of all ships 

and goods thereof, which shall happen 
‘to be forced on shore, or stranded, 
upon the coasts of this Kingdom, or 
any other of Her Majesty’s dominions. 


Reign, Year, and j 
Chapter of Act. 

3 Ed. I., c. 9. 

3 Edw. I., c. 26 

2 Edw. III., c. 3. 

25 Edw. III., St. 5, 
c. 2. 

5 Rich. II., St. 1, 
c, 7. 

32 Hen. VIII., c. 9. 

1 Ed. VI., c. 12. 

5 & 6 Ed. VI,, c. 11. 

& 6 Ed. VI., c. 16. 

1 Mary, Sess. II., 
c. 6. 


1& 2P&M.,c. 10. 


Extent of Repeal. 


The whole. 

The whole. 

The whole. 

The whole not already 
repealed. 

The whole. 


The whole. 

The whole not already 
repealed. 

The whole not already 
repealed. 

The whole. 

The whole. 


The whole. 


The whole. 
The whole. 


Section 7. 


The whole. 


The whole. 
The whole. 


The whole. 

The whole. 

Sections 8, 9, & 10. 

The whole not already 
repealed. 


Section 5. 
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THE SECOND SCHEDULE— continued: 


[Vol. II 


Sch. II. 


Reign, Year, and 
Chapter of Act. 

Title of Act. 

Extent of Repeal. 

13 Anne, c. 21. 

! 

i 

i 

j 

An Ac t for the preserving all such Ships 
and Goods thereof which shall happen 
to be forced on shore or stranded upon 1 
the Coasts of this Kingdom or any 
other of Her Majesty’s dominions. 

1 

Section 5. 

1 Geo. I., St. 2, c. 5. 

An Act for preventing Tumults and 
riotous Assemblies and for the more 
speedy and effectual punishing the 
Rioters. 

The whole not already 
repealed. 

4 Geo. I., c. 12. 

Beginning with the words “ An Act for 
enforcing and making perpetual an 
Act of the twelfth year of her late 
Majesty ” and ending with the words 
such as wilfully burn or destroy 
ships.” 

The whole. 

8 Geo. I., c. 22. 

Beginning with the words “ An Act to 
prevent the Mischiefs by forging 
Powers ” and ending with the words 
“ Instruments founded thereupon.” 

The whole. 

8 Geo. I., c. 24. 

An Act for the more effectual suppress¬ 
ing of Piracy. 

Section L 

2 Geo. II., c. 25. 

An Act for the more effectual prevent¬ 
ing and further Punishment of For¬ 
gery Perjury and Subornation of 
Perjury and to make it Felony to 
steal Bonds Notes or other Securities 
for payment of Money. 

i The whole not already 
repealed. 

| 

9 Geo. II., e. 5. 

Beginning with the words “ An Act to 
repeal the Statute made in the first i 
Year of the Reign of King James the 
First ” and ending with the words 
46 Witchcraft Sorcery Inchantment or 
Conjuration.” 

The whole. 

1 

12 Geo. II., e. 28. 

An Act for the more effectual prevent¬ 
ing of excessive and deceitful Gaming. 

The whole. 

' 

13 Geo. II., e. 19. 

An Act to restrain and prevent the ex- ! 
cessive increase of Horse Races, and 
for amending an Act made in the last 
session of Parliament intituled t£ An 
Act for the more effectual preventing 
of excessive and deceitful Gaming.” 

The whole. 

15 Geo. II,, c. 13. 

An Act for establishing an Agreement 
with the Governor and Company of 
the Bank of England for advancing 
the sum of one million six hundred 
thousand Pounds towards the Supply 
for the Service of the Year one 
thousand seven hundred and forty- 
two. 

Sections 11, 12. 

| 

i 

| 

i 

15 Geo. II., c. 27. 

An Act for the more effectual prevent¬ 
ing any Cloth or Woollen Goods re¬ 
maining upon the Rack or Tenters or 
any Woollen Yarn or Wool left out to 
dry from being stolen or taken away 
in the Night-time. 

1 The whole. 

18 Geo. II., c, 27. 

An Act for the more effectually prevent¬ 
ing the stealing of Linen Fustian and 
| Cotton Goods and Wares in Buildings 

j Fields Grounds and other Places used 
| for Printing Whitening Bleaching or 
j Drying the same, 
i 

The whole. 
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Reign, Year, and 
Chapter of Act. 

Title of Act. 

Extent of Repeal. 

18 Geo. II., c. 30. 

An Act to amend an Act made in the 
eleventh year Of the Reign of King 
William the Third intituled “An Act 
for the more effectual Suppression of 
Piracy.” 

The whole. 

18 Geo. II., c. 34. 

An Act to explain amend and make 
more effectual the Laws in being to 
prevent excessive and deceitful gam¬ 
ing and to restrain and prevent the 
excessive Increase of Horse Races, 

The whole. 

20 Geo. II., c. 30. 

An Act for allowing Persons impeached 
of High Treason whereby any Cor¬ 
ruption of Blood may be made or for 
Misprision of such Treason to make 
their full Defence by Counsel. 

The whole. 

23 Geo. II., c. 11. 

An Act to render Prosecutions for Per¬ 
jury and Subornation of Perjury more 
easy and effectual. 

The whole. 

25 Geo. II., e. 30. 

An Act for the better preventing Thefts 
and Robberies and for regulating 
Places of Public Entertainment and 
punishing Persons keeping disorderly 
Houses. 

Sections 1, 8. 

25 Geo. II., e. 37. 

An Act for better preventing the horrid 
crime of Murder. 

The whole. 

26 Geo. II., e. 19. 

An Act for enforcing the Laws against 
Persons who shall steal or detain ship¬ 
wrecked Goods and for the relief of 
Persons suffering Losses thereby. 

Sections 1 to 4, inclu¬ 
sive. 

50 Geo. II., e. 24. 

■ 

Beginning with the words “ An Act for 
the more effectual Punishment of Per¬ 
sons who shall attain ” and ending | 
with the word “ Apprentices*” 

The whole not already 
repealed. 

51 Geo. II., c. 22. 

Beginning with the words “ An Act for 
granting to His Majesty several Rates 
and Duties * 5 and ending with the 
words “ the said Rates and Duties.” 

Section 78. 

4 Geo. III., c. 25. 

Beginning with the words “ An Act for 
establishing an Agreement with the 
Governor and Company of the Bank 
of England ” and ending with the 
words “ and the fraudulent person¬ 
ating the owners thereof.” 

Section 15. 

4 Geo. III., c. 37. 

Beginning with the words 14 An Act for 
the better establishing a Manufactory 
of Cambricks and Lawns ” and ending 
with the words “ that part of Great 
Britain called England.” 

Section 16. 

j 

7 Geo. III., e. 50. j 

1 

An Act for amending certain Laws re¬ 
lating to the Revenue of the Post 
Office and for granting Rates of Post¬ 
age for the Conveyance of Letters and 
Packets between Great Britain and the 
Isle of Man and within that Island.” 

The whole. 

9 Geo. III., c. 30. 

Beginning with the words “ An Act for 
repealing so much of an Act passed in 
the Tenth Year of her late Majesty 
Queen Anne ” and ending with the 
words “ in Relation to Seamen’s 
Wages.” 

Section 6. . 

12 Geo, III., c. 20. 

An Act for the more effectually pro¬ 
ceeding against Persons standing 
Mute on their Arraignment for 
Felony or Piracy. 

The whole. 
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Reign, Year, and 
Chapter of Act. 

Title of Act. 

Extent of Repeal. 

12 Geo. ITI., c. 24. 

An Act for the better securing and pre¬ 
serving his Majesty’s Dock Yards 
Magazines Ships Ammunition and 
Stores. 

The whole. 

13 Geo. III., c. 79. 

Beginning with the words “ An Act for 
the more effectually preventing the 
forging ” and ending with the words 
“ the said Governor and Company.” 

The whole. 

18 Geo. III., c. IS. 

Beginning with the words “ An Act to 
explain an Act passed in the seventh 
year of the Reign of his late Majesty 
King George the Second ” and ending 
with the words <# Delivery of Goods.” 

The whole. 

21 Geo. III., c. 49. 

An Act for preventing certain Abuses 
and Profanations on the Lord’s Day 
called Sunday. 

The whole. 

2L Geo. HI., c. 68. 

An Act to explain and amend an Act 
made in the fourth year of his late 
Majesty King George the Second in¬ 
tituled “ An Act for the more effec¬ 
tual punishing Stealers of Lead or 
Iron Bars fixed to Houses or any 
Fences belonging thereunto.” 

The whole. 

21 Geo. III., c. 69. 

An Act to explain and amend an Act 
made in the twenty-ninth year of the 
Reign of his late Majesty King 
George the Second intituled “ An 
Act for more effectually discouraging 
and preventing the stealing and the 
buying and receiving of stolen Lead 
Iron Copper Brass Bell-metal and 
Solder and for more effectually bring¬ 
ing the Offenders to Justice.” 

The whole. 

22 Geo. III., c. 58. 

An Act for the more easy Discovery 
and effectual Punishment of Buyers 
and receivers of Stolen Goods. 

The whole. 

28 Geo. III., e. 55. 

Beginning with the words “ An Act for 
the better and more effectual Protec¬ 
tion of Stocking Frames ” and ending 
with the words “ for the use of the 
Stocking Frame.” 

The whole. 

30 Geo. III., c. 48. 

An Act for discontinuing the Judgment 
which has been required by Law to be 
given against Women convicted of 
certain Crimes and substituting 
another Judgment in lieu thereof. 

The whole. 

32 Geo. III., c. 33. 

Beginning with the words “ An Act for 
explaining and amending an Act 
passed in the thirty-first year of the 
Reign of his late Majesty King 
George the Second ” and ending with 
the words “ on Board any of his 
Majesty’s Ships.” 

Section 23. 

33 Geo. III., c. 67. 

An Act for better preventing Offences 
in obstructing destroying or damag¬ 
ing Ships or other Vessels and in 
obstructing Seamen Keelmen Casters 
and Ship Carpenters from pursuing 
their lawful Occupations. 

The whole not already 
repealed. 

36 Geo. HI., c. 7. 

An Act for the Safety and Preservation 
of his Majesty’s Person and Govern¬ 
ment against treasonable and seditious 

I Practices and Attempts. 

The whole. 
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Reign, Year, and 
Chapter of Act. j 

Title of Act. 

Extent of Repeal. 

i 

37 Geo. in., c. 70. 

An Act for the better Prevention and 
Punishment of Attempts to seduce 
Persons serving in his Majesty’s 
Forces by Sea or Land from their 
Duty and Allegiance to his Majesty or 
to incite them to Mutiny or Dis¬ 
obedience. 

The whole. 

37 Geo. III., c. 122 

Beginning with the words cc An Act for 
the better preventing the forging or 
counterfeiting the Names of Witnesses 
to Letters of Attorney ” and ending 
with the words “ or for the Receipt 
of Dividends upon any of such Stocks 
or Funds.” 

1 The whole. 

i 

37 Geo. III., c. 123. 

An Act for more effectually preventing 
the administering or taking of unlaw¬ 
ful Oaths. 

The whole. 

39 Geo. III., c. 79. 

i An Act for the more effectual Suppres¬ 
sion of Societies established for sedi¬ 
tious and treasonable Purposes and for 
better preventing treasonable and 
seditious Practices. 

The whole. 

39 Geo. III., c. 85. 

An Act to protect Masters against 
Embezzlements by their Clerks or 
Servants. 

The whole. 

39 & 40 Geo. III., c. 
93. 

An Act for regulating Trials for High 
Treason and Misprision of High 
Treason in certain Cases. 

The whole. 

41 Geo. III., c. 57. 

An Act for the better prevention of the 
forgery of the notes and bills of ex¬ 
change of persons carrying on the 
business of bankers. 

The whole. 

42 Geo. ILL, c. 119. 

An Act to suppress certain Games and 
Lotteries not authorised by Law. 

The whole. 

43 Geo. in., c. 113. 

Beginning with the words “ An Act for 
the more effectually providing for the 
Punishment of Offences ” and ending 
with the words “ Accessories to 
Murders and to Manslaughters.” 

The whole. 

43 Geo. III., c. 139. 

An Act for preventing the Forging and 
Counterfeiting of Foreign Bills of Ex¬ 
change, and of Foreign Promissory 
Notes and Orders for the Payment 
of Money and for preventing the 
Counterfeiting of Foreign Copper 
Money. 

The whole not already 
repealed. 

i 

i 

l 

48 Geo. in., c. 58. 

■ 

Beginning with the words “ An Act for 
amending the Law with regard to the 
course of Proceeding on Indictments ” 
and ending with the words “ assign 
the Bail Bonds to the King.” 

The whole. 

48 Geo. III., c. 129. 

Beginning with the words “ An Act to 
repeal so much of an Act passed in the 
eighth year of the Beign of Queen 
Elizabeth ” and ending with the words 
“ Larceny from the Person.” 

The whole. 

49 Geo. III., c. 126. 

An Act for the further Prevention of 
the Sale and Brokerage of Offices. 

The whole. 

50 Geo. III., o. 59. 

An Act for the more effectually prevent¬ 
ing the Embezzlement of Money or 
Securities for Money belonging to the 
Public by any Collector Receiver or 
other Person entrusted with the Re¬ 
ceipt Care or Management thereof, a 

The whole. 
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Reign, Year, and 
Chapter of Act. 

52 Geo. III., e. 64. 


52 Geo. III., c. 104. 

52 Geo. III., c. 138. 

52 Geo. III., c. 143. 


52 Geo. III., c. 156. 

53 Geo. III., c. 160. 

54 Geo. HI., e. 146. 

56 Geo. III., c. 73. 

56 Geo. HI., c. 138. 

57 Geo. III., e. 6. 

57 Geo. III., c. 19. 

60 Geo. IH. & 1 Goo. 
IV., c. 1. 

60 Geo. HI. & 1 Geo. 
IV., c. 4. 

60 Geo. IH. & 1 Geo. 
IV., c. 8. 

1 Geo. IV., e. 92. 


Title of Act. 


An Act for extending the provisions of 
an Act of the thirtieth year of King 
George the Second against Persons 
obtaining Money by false Pretences 
| to Persons so obtaining Bonds and 
I other Securities. 

An Act to render more effectual an Act 
passed in the thirty-seventh year of 
his present Majesty for the preventing 
the administering or taking Unlaw¬ 
ful Oaths. 

Beginning with the words c< An Act for 
the further Prevention of the counter¬ 
feiting of Silver Tokens ” and ending 
with the words e< the said Governor 
and Company.” 

An Act for amending and reducing into 
one Act the Provisions contained in 
any Laws now in force imposing the 
Penalty of Death for any act done in 
Breach of or in Resistance to any 
part of the Laws for collecting his 
Majesty’s Revenue in Great Britain. 

An Act for the more effectual Punish¬ 
ment of Persons aiding Prisoners of 
War to escape from his Majesty’s 
Dominions. 

An Act to relieve Persons who impugn 
the doctrine of the Holy Trinity from 
certain Penalties. 

An Act to alter the Punishment in 
certain Cases of High Treason. 

An Act for removing the Difficulties in 
the Conviction of offenders stealing 
Property from Mines. 

An Act to abolish the Punishment of the 
Pillory except in certain Cases. 

Beginning with the words “ An Act to 
make perpetual certain parts of an 
| Act of the thirty-sixth year of his 
| present Majesty’s Reign ” and ending 
with the words “ Treasonable Prac- 
I tices and Attempts.” 

! An Act for the more effectually pre- 
! venting Seditious Meetings and 
Assemblies. 

| An Act to prevent the Training of Per- 
! sons to the Use of Arms and to the 
! Practice of Military Evolutions and 
j Exercise. 

An Act to prevent Delay in the Admin- 
[ istration of Justice in Cases of Mis¬ 
demeanor. 

An Act for the more effectual Preven¬ 
tion and Punishment of blasphemous 
and seditious Libels. 

An Act for the further Prevention of 
! forging and counterfeiting of Bank 
i • Notes. 


Extent of Repeal. 
! The whole. 

The whole. 

The whole. 

The whole. 

The whole. 

The whole. 

The whole. 

The whole. 

The whole. 

The whole. 

The whole. 

The whole., 

The whole. 
Section 4. 

Sections I and I **. 
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Reign, Year, and 
Chapter of Act. 

Title of Act. 

Extent of Repeal. 

1 Geo. IV., c. 102. 

1 

An Act for making general the Pro¬ 
visions of an Act made in the forty- 
sixth year of the Reign of his late 
Majesty for removing Difficulties in 
the Conviction of Offenders stealing 
property from Mines. 

The whole. 

1 k 2 Geo. IV., c. 88. 

An Act for the Amendment of the Law 
of Rescue. 

1 The whole. 

3 Geo. IV., o. 38. 

An Act for the further and more ade¬ 
quate Punishment of Persons eon- 
vioted of Manslaughter and of Ser- 
1 vants convicted of robbing their 
i Masters and of Accessories before the 

I fact to Grand Larceny and certain 
other Felonies. 

The whole. 

i 

3 Geo. IV., c. 114. 

! An Act to provide for the more effec- 
1 tual Punishment of certain Offences 
| by Imprisonment with hard Labour. 

The whole. 

T> Geo. IV., c. 107. 

j Beginning with the words “ An Act to 
' prevent the illegal pawning of Clothes 
and Stores belonging to Chelsea 
Hospital ” and ending with the words 
“ to hold lands purchased under the 
; Will of Colonel Drowly.” 

Section 5. 

« Geo. IV., c. 121). 

j An Act to repeal the Laws relating to 
the Combination of Workmen and to 
j make provisions in lieu thereof. 

The whole. 

i 

7 Geo. IV., c. 16. 

An Act to consolidate and amend several 
Acts relating to the Royal Hospitals 
for Soldiers at Chelsea and Kilmain- 
ham. 

Section 38. 

7 & 8 Geo. IV., c. 28. 

An Act for further improving the ad¬ 
ministration of Justice in Criminal 
j Cases in England. 

The whole. 

9 Geo. IV., c. 32. 

j An Act for amending the Law of Evi- 
j dence in certain cases. 

The whole. 

i 

9 Geo. IV., e. 69. 

| An Act for the more effectual Preven¬ 
tion of Persons going armed by Night 
for the Destruction of Game. 

The whole. 

7 Wm. IV. & 1 Vic., 
o. 88. 

; An Act to amend certain Acts relating 
to the Crime of Piracy, 

The whole. 


{Section 3 (2).] THE THIED SCHEDULE. 

I By this Schedule (which was amended hy s. 1 of The Criminal Code Correction 
of Errors Act of 1900, post) and s. 3 (2) ante, certain sections and provisions of 
certain Acts were repealed. These repeals have been noted in this Edition of the 
Statutes,'] 


{Section 3 (3).] THE FOURTH SCHEDULE. 

r This Schedule and s. 3 (3), ante, amended certain Acts as follows:—The Water 
Police Act of 1840, s. 13 ( repealed ); s. 63 of the Diseases in Sheep Act of 1867 (since 
repealed) ; The Insanity Act of 1884, s, 60, title Insanity; and The Justices Act of 
1886, s. 197, title Justices. For the specific nature of these amendments see notes to 
the provisions amended,] 



